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United States District Court for the District of Columbia 


Civil Action No. 3673—62 


Proceedings 


Complaint, appearance, exhibit A & B. filed. 
Summons, copies (3) and copies (3) of Com- 
plaint issued. 


Motion of pltffs for preliminary injunction; 
notice; attachments (8) memorandum in sup- 
port; MC 1-8-63. filed. 

Motion of deft to dismiss & in alternative for 


summary judgment; & opposition to pltffs’ mo- 
tion for preliminary injunction; exhibits A; 
statement of material facts; P & A; exhibit B. 
filed. 


Cross-motion of pltffs for summary judgment; 
c/s 2-11-63; supplemental statement; P & A in 
support of pltff’s cross-motion & in opposition 
to deft’s motion to dismiss; filed. 

Motion of deft to dismiss or for summary judg- 
ment, cross-motion of pltff for summary judg- 
ment, & motion for preliminary injunction, 
argued and submitted. 

Supplemental P & A of deft. filed. 


Copy of pltffs reply to defts supplemental P & A. 
filed. 


Proceedings 


Order denying deft’s motion to dismiss & in 
alternative for summary judgment; granting 
pltffs’ motion for summary judgment; denying 
pltffs motion for preliminary injunction as 
moot; declaring as null & void defts’ determina- 
tion of prevailing minimum wages, enjoining 
deft & directing deft within 22 days to cause 
to be published a full copy of this order & to 
mail copies; stay granted until April 15, 1963. 
Order to transmit forthwith entire record to 
Court of Appeals. (N) micro 5-3-63. 

Notice of Appeal of deft; (copies mailed to 
Sarnuel W. Murphy). 


Unrrep States Distrzicr Court ror THE District oF ~ 
CoLuMBIA 


Civil Action No. 3673—’62 


Batpor Exectric Company, 4353 Duncan Avenue, St. Louis, 
Missouri; Bopryz Exzcraitc Company, 2500 West Bradley 
Place, Chicago 18, Illinois; Century Execrric Company, 
1806 Pine Street, St. Louis 3, Missouri; Horrzer-Cazor 
Corporation, 125 Amory Street, Roxbury 19, Massachu- 
setts; THe ImpertaL Evectric Company, 84 Ira Avenue, 
Akron 5, Ohio; Lams Exzecrric, a Division of AmErEx, 
Inc., Lake Street, Kent, Ohio; THe Louis Auuts Co., 427 
E. Stewart Street, Milwaukee 1, Wisconsin; Tae Mazra- 
THON Execrric Manvuracturine Corporation, Randolph 
and Cherry Streets, Wausau, Wisconsin; NorTHWESTERN 
Execrric Company, 1750 North Springfield Avenue, Chi- 
cago 47, Illinois; Prertess Exectric Division, H. K. 
Porter Company, Inc., 1401 West Market Street, Warren, 
Ohio; and WesrixeHouse Execrric Corporation, 3 Gate- 
way Center, P.O. Box 2278, Pittsburgh 30, Pennsylvania ; 
on behalf of themselves and all others similarly situated, 


PLAINTIFFS. ° 
? against 


W. Wrxarp Wirtz, Secretary or Lazor, DEFENDANT 


CoMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE 
RELIEF 


Plantiffs, by their attorneys, bring this Civil Action 
against defendant and complain and allege as follows: 


1. This complaint is filed and these proceedings are in- 
stituted pursuant to Section 10 of the Walsh-Healey Public 
Contracts Act (41 U.S.C. § 43a), Section 10 of the Admin- 
istrative Procedure Act (5 U.S.C. § 1009), 28 U.S.C. § 2201 
and the Fifth Amendment to the Constitution of the United 
States. 

2. Plaintiffs bring this action on behalf of themselves 
and all other United States manufacturers of electric motors 
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and generators similarly situated. The exact number of 
said manufacturers is unknown to plaintiffs but may be in 
excess of three hundred (300), and it is therefore imprac- 
ticable to bring them all before the Court. Plaintiffs fairly 
insure adequate representation of the interests of the entire 
class of persons constituting United States manufacturers 
of electric motors and generators. 

3. Plaintiffs are corporations incorporated under and 
doing business under and in accordance with the laws of 
various states of the United States. Each of the plain- 
tiffs is engaged in the manufacture of electric motors and 
generators and is engaged in the industry to which the 
wage determinations herein complained of are applicable. 
Plaintiffs are respectively engaged in the manufacture of 
electric motors and generators in the following locations: 


a. Baldor Electric Company (‘¢Baldor’’)—St. Louis, 
Missouri and Fort Smith, Arkansas. 

b. Bodine Electric Company (‘‘Bodine’’)—Chicago, 
Illinois. 

ce. Century Electric Company (‘‘Centary’’)—St. 
Louis, Missouri and McMinnville and Humboldt, Ten- 
nessee. 

d. Holtzer-Cabot Corporation (‘‘Holtzer-Cabot’’)— 
Boston, Massachusetts. 

e. The Imperial Electric Company (‘¢Imperial’’)— 
Akron and Middleport, Ohio. 

f. Lamb Electric, a Division of Ametek, Ine. 
(‘‘Lamb’’)—Cambridge and Kent, Ohio. 

g. The Louis Allis Co. (‘¢Louis Allis’?)—Milwaukee, 
Wisconsin. 

h. The Marathon Electric Manufacturing Corpora- 
tion (‘‘Marathon’’)—Wausau, Wisconsin and Earl- 
ville, Illinois. 

i. Northwestern Electric Company (‘‘Northwest- 
ern’’), Chicago, Illinois. 

j. Peerless Electric Division, H. K. Porter, Inc. 
(‘‘Peerless’’), Warren, Ohio. 

k. Westinghouse Electric Corporation (‘‘Westing- 
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house’’), Buffalo, New York; East Pittsburgh, Pennsy]- 
vania; Sunnyvale, California; and Lima, Bellefontaine 
and Upper Sandusky, Ohio; and Union City, Indiana. 


4. On information and belief, defendant is the duly ap- 
pointed, qualified and confirmed Secretary of Labor of the 
United States, with his principal and official office in the 
District of Columbia. 

5. Each of the acts hereinafter alleged to have been done 
by defendant, and each of the things hereinafter com- 
plained of, were authorized, ordered or done by defendant 
or his predecessor in office; such acts as were done by de- 
fendant’s agents, representatives or employees were at 
the direction of, or pursuant to authorization by, defendant 
or his predecessor in office. 

6. Defendant, purportedly acting pursuant to his author- 
ity under the Walsh-Healey Public Contracts Act (41 U.S.C. 
§§ 35-45), on October 11, 1962 made, and on October 17, 
1962 caused to be published, an order effective October 24, 


1962 determining the prevailing minimum wages paid to 
persons employed in the manufacture of motors and genera- 
tors, as defined in the order. A copy of defendant’s final 
order, as it appeared at 27 Federal Register 10163-10164, 
is annexed hereto as Exhibit ‘‘A’’. 


7. Defendant’s order, by virtue of Section 1(b) of the 
Walsh-Healey Public Contracts Act (41 U.S.C. §35(b)), 
requires and directs, and unless restrained by this Court 
will continue to require and direct, that all departments, 
agencies and instrumentalities of the United States, and 
the District of Columbia, and all corporations beneficially 
owned by the United States (herein collectively referred 
to as ‘‘agencies of the United States’’) must, on and after 
October 24, 1962, include in all contracts entered into by 
them for the purchase of motors and generators in amounts 
in excess of ten thousand dollars ($10,000) stipulations 
requiring that the contractor (a) pay all persons employed 
by him in the manufacture or furnishing of fractional horse- 
power motors and generators (as that term is defined in 
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Exhibit ‘‘A’’) not less than $1.48 an hour, and (b) pay all 
persons employed by him in the manufacture or furnishing 
of non-fractional horsepower motors and generators (as 
that term is defined in Exhibit ‘‘A’’) not less than $1.73 
an hour. 

8. On information and belief, agencies of the United 
States annually purchase motors and generators in total 
dollar amounts exceeding ninety million dollars ($90,000,- 
000) under contracts subject to the Walsh-Healey Public 
Contracts Act and which may now be subject to the addi- 
tional requirements imposed by defendant’s order. 

9. Defendant’s order and determination was promul- 
gated, published and adopted in violation of Section 10 
of the Walsh-Healey Public Contracts Act (41 U.S.C. 
§ 43a), the provisions of the Administrative Procedure 
Act (5 U.S.C. §§ 1001-1011) and the Fifth Amendment to 
the Constitution of the United States and in a manner 
which was calculated to, and did, deprive plaintiffs of their 
right under those Acts and that Amendment to a full and 
fair hearing on the record, in that defendant did, engaged 
in, directed or authorized the acts, conduct or things com- 
plained of in paragraphs 10 through 14 hereof. 

10. Pursuant to defendant’s direction, a hearing was 
held in the District of Columbia beginning October 3, 1961 
for the purpose of receiving evidence upon which defend- 
ant would, and ultimately did, base his order determining 
prevailing minimum wages in the motors and generators 
industry. Plaintiffs, by counsel, appeared at and partici- 
pated in the hearing, and defendant appointed one of his 
employees to act as presiding officer at said hearing. 
Subsequent to the hearing, defendant successively made 
and caused to be published a tenative determination (Feb- 
ruary 28, 1962, 27 F.R. 1913) and a final determination 
(October 17, 1962, 27 F.R. 10163) of prevailing minimum 
wages in the motors and generators industry. 

11. The basic evidence of prevailing minimum wages in 
the motors and generators industry which was offered and 
received at the aforementioned hearing by defendant’s em- 
ployees and agents consisted of a series of ‘‘wage tables,”’ 
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a copy of which is annexed hereto as Exhibit ‘‘B’’. These 
same wage tables constituted substantially the sole evidence 
upon which defendant relied in making and publishing both 
his tenative and final determinations. 

12. At each stage of the hearing and determination pro- 
cesses conducted by defendant, plaintiffs, by their counsel, 
sought unsuccessfully to obtain access to or to inspect the 
materials upon which Exhibit ‘‘B’’ was based in order to 
be able to test the accuracy, authenticity and weight of 
that Exhibit and to cross-examine defendant’s employee 
through whom, as a witness, that Exhibit was introduced 
into evidence. Despite the fact that it was proved at the 
hearing that an earlier version of Exhibit ‘‘B’’ contained 
substantial errors and that Exhibit ‘‘B’’ is known to con- 
tain and was demonstrated to contain further errors, all 
of which errors tended artifically to inflate the minimum 
wages determined by defendant to prevail, defendant and 
his employees and agents successively denied, 


(a) plaintiffs’ application for a subpoena seeking 
production of the materials upon which Exhibit ‘‘B’’ 
was based; 

(b) plaintiffs’ requests that the materials under- 
lying Exhibit ‘‘B’’ be made available to the witness 
through whom that Exhibit was introduced in order 
that he might be cross-examined meaningfully; and 

(ec) plaintiffs’ motion to strike Exhibit ‘‘B”’. 


13. Subsequent to the hearing, and in advance of both 
the defendant’s tentative and final determinations, plain- 
tiffs’ objections to Exhibit ‘‘B’’ were renewed in briefs 
and proposed findings addressed to defendant. In both 
instances, defendant denied and overruled plaintiffs’ ob- 
jections and, instead based his determinations squarely 
on Exhibit ‘‘B’’. 


14. The effect of defendant’s aformentioned conduct 
and acts has been and is to deprive plaintiffs of a fair 
hearing and of due process of law, in violation of plaintiffs’ 
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rights under the Constitution and statutes of the United 
States, in that, 


(a) plaintiffs were denied an opportunity to con- 
duct such cross-examination as was required for a 
full and true disclosure of the facts in violation of 
(i) the Administrative Procedure Act (5 U.S.C. 
§1006(c)), (ii) Section 10 of the Walsh-Healey Public 
Contracts Act (41 U.S.C. §§ 43(a) and (b)), and (iii) 
the Fifth Amendment to the Constitution of the 
United States; 

(b) plaintiffs were denied an opportunity to submit 
rebuttal evidence in violation of (i) the Administra- 
tive Procedure Act (5 U.S.C. §1006(c)), (ii) Section 
10 of the Walsh-Healey Public Contracts Act, and 
(iii) the Fifth Amendment to the Constitution of the 
United States; 

(c) Plaintiffs were denied their right to the issu- 
ance of a subpoena directed to documentary evidence 
which was material, relevant and of critical impor- 
tance, and defendant suppressed and concealed such 
evidence, all in violation of (i) defendant’s Rules of 
Practice for minimum wage determinations, (ii) Sec- 
tion 10 of the Walsh-Healey Public Contracts Act, 
(iii) the Administrative Procedure Act (5 U.S.C. 
§ 1005(c)), and (iv) 5 U.S.C. § 22, as amended, 72 Stat. 
547 (1958) ; 

(d) Defendant sought, adopted and applied rulings 
on the admissibility of proffered evidence which were 
arbitrary and capricious and discriminated against 
plaintiffs and were in violation of the Fifth Amend- 
ment to the Constitution of the United States; and 

(e) The defendant’s final determination was made 
in an arbitrary and capricious manner, was not sup- 
ported by substantial, reliable or probative evidence, 
and was made without affording plaintiffs such a hear- 
ing as is required by law, all in violation of the afore- 
mentioned statutes and Fifth Amendment to the Con- 
stitution of the United States. 
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15. Plaintiffs, and all other persons similarly situated, 
are adversely affected by defendant’s aforesaid order and 
determination in that, unless defendant is restrained and 
his minimum wage order set aside by this Court, they will 
be precluded from selling motors and generators to agen- 
cies of the United States under contracts in excess of ten 
thousand dollars ($10,000) unless they agree in such con- 
tracts to abide by defendant’s determination which was 
made in violation of their rights and of the Constitution and 
laws of the United States as described above. Plaintiffs 
are further adversely affected and aggrieved as is alleged 
in paragraphs 16 through 21 hereof. 

16. On information and belief, various agencies of the 
United States will shortly desire to purchase motors and 
generators such as plaintiffs manufacture and will solicit 
bids for the manufacture and supply of such products pur- 
suant to contracts for amounts in excess of ten thousand 
dollars ($10,000). Each of the plaintiffs intends and ex- 
pects to bid upon some of such contracts and desires that it 
be eligible to submit such bids. 

17. Each of plaintiffs Holtzer-Cabot, Louis Allis, Mara- 
thon and Northwestern is paying to employees engaged in 
the manufacture of motors and generators wages below 
the applicable minimums set by defendant’s determination, 
and each of such plaintiffs has in the past sold motors and 
generators to agencies of the United States pursuant to 
one or more contracts for amounts in excess of ten thousand 
dollars ($10,000). Each of such plaintiffs intends and ex- 
pects to continue to submit bids on contracts subject to the 
Walsh-Healey Public Contracts Act, but, unless defendant’s 
order and determination is restrained and set aside by this 
Court, such plaintiffs will be required either to discontinue 
the sale of motors and generators to agencies of the United 
States or to increase the wages paid by them to conform 
with defendant’s order and determination. In either 
event, plaintiffs Holtzer-Cabot, Louis Allis, Marathon 
and Northwestern will suffer immediate and irreparable 
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injury, loss and damage for which there is no adequate 
remedy at law. 

18. Plaintiff Westinghouse is paying to employees en- 
gaged in the manufacture of motors and generators in one 
of its establishments wages below the applicable minimum 
set by defendant’s order and determination. In all of its 
establishments which are engaged in the manufacture of 
motors and generators, Westinghouse has in effect wage 
rates below the applicable minimums set by defendant’s 
order and determination for jobs which involve the manu- 
facture of motors and generators. In some of such estab- 
lishments Westinghouse has, in recent years, manufactured 
motors and generators for agencies of the United States 
pursuant to contracts for amounts in excess of ten thousand 
dollars ($10,000). Westinghouse intends and expects to 
continue to bid on such contracts, but, unless defendant’s 
order and determination is restrained and set aside by this 
Court, Westinghouse will be required either to discontinue 
the sale of motors and generators to agencies of the United 
States or to increase the wages paid by it to conform with 
defendant’s order and determination. In either event, 
plaintiff Westinghouse will suffer immediate and irrepara- 
ble injury, loss and damage for which there is no adequate 
remedy at law. 

19. Each of plaintiffs Baldor, Century and Imperial is 
paying to employees engaged in the manufacture of motors 
and generators wages below the applicable minimums set 
by defendant’s order and determination. Each of such 
plaintiffs desires to be eligible to receive contracts to sup- 
ply motors and generators to agencies of the United States 
in amounts in excess of ten thousand dollars ($10,000). 
Unless, however, defendant’s order and determination is 
restrained and set aside by this Court, plaintiffs Baldor, 
Century and Imperial will be required to refrain from such 
sales or to increase the wages paid by them and, in either 
event, will suffer immediate and irreparable injury, loss 
and damage for which there is no adequate remedy at law. 

20. Each of plaintiffs Bodine, Peerless and Lamb is now 
paying a minimum wage equal to or greater than that pre- 
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scribed in defendant’s order and determination. Never- 
theless, unless defendant’s order and determination is re- 
strained and set aside by this Court, greater competition 
and a higher level of wages for labor in the motors and 
generators industry will result and, in undertaking to meet 
such competition and wages, the operating costs of these 
plaintiffs will be increased, and they will suffer immediate 
and irreparable injury, loss and damage for which there 
is no adequate remedy at law. 

21. If defendant’s order and determination remains in 

effect according to its terms, then the increases in plaintiffs’ 
wages, wage rates and operating costs, brought about as 
alleged in paragraphs 16 through 20, above, will take place 
while this cause, as plaintiffs are informed and believe, is 
still pending for decision in the courts, and for such in- 
creases plaintiffs will have no redress or recovery and will 
thereby be irreparably injured and damaged. 
_ 22. Plaintiffs have heretofore exhausted such admististra- 
tive remedies as were available to them. Moreover, plain- 
tiffs requested that defendant stay the effective date of his 
determination for a period of thirty (30) days rather than 
seven (7) days after its publication in the Federal Register, 
but defendant refuséd such request. 

23. Defendant’s order and determination, by its terms, 
applies to all contracts let by agencies of the United States 
for the purchase of motors and generators in excess of ten 
thousand dollars ($10,000), and its legality and validity is 
therefore a question of law which is common to all plaintiffs 
and to all others similarly situated. 


Wrersrorz, plaintiff prays that the Court order, adjudge 
and decree: 


A. That defendant be directed forthwith to certify and 
transmit to the Court the entire record of proceedings in 
the matter of his determination of prevailing minimum 
wages in the motors and generators industry. 

B. That defendant has acted in violation of the statutes 
and Constitution of the United States in his determination 
of prevailing minimum wages in the motors and generators 
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industry, and that therefore such determination is null and 
void and of no effect. 

C. That defendant be permanently restrained and en- 
joined from asking or requiring that any contracting officer 
or purchasing agency of the United States Goverment re- 
quire as a condition of any bid, or contract, for purchase 
of motors and/or generators that any contractor agree to 
pay the minimum wages determined by defendant and pub- 
lished at page 10163 of the Federal Register on October 
17, 1962. 

D. That pending a complete review and adjudication 
by the Court, defendant be preliminarily restrained and en- 
joined from asking or requiring that any contracting officer 
or purchasing agency of the United States Goverment re- 
quire as a condition of any bid or contract for purchase 
of motors and/or generators that any contractor agree to 
pay the minimum wages determined by defendant and pub- 
lished at page 10163 of the Federal Register on October 17, 
1962. 

E. That defendant be directed to notify every contract- 
ing officer or purchasing agency of the United States Gov- 
ernment he previously has notified of the determination 
of prevailing minimum wages for the motors and generators 
industry that such determination is null and void. 

F. That plaintiffs be granted such other and further re- 
lief as the Court may deem just and proper. 


Dated: Washington, D.C., November 24, 1962. 


Dowovaw Leisure Newton & Invuvz, 
Attorneys for Plaintiff, 
Office and P.O. Address 
The Federal Bar Building, 
1815 H Street, N. W., 
Washington 6, D. C. 
By Epwarp R. Kenney 
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Expianation ror THE Court or Exxzrr B 


Handwritten corrections shown on Bureau of Labor 
Statistics’ Original Table 1, Corrected Table 3 and Origi- 
nal Table 3, infra, were based on testimony of witnesses 
from industry and B.L.S. at the Labor Department hear- 
ing. No printed versions of these tables, after corrections, 
were made a part of the record below except Corrected 
Table 3 (prepared and introduced into evidence by industry 
as ‘‘NEMA Exhibit 15’’), which corrected table was itself 
subject to further handwritten corrections. Handwritten 
Corrected Tables 4, 5 and 6 (prepared and introduced into 
evidence by the Labor Department) are partial corrections 
of Original Tables 4,5 and 6, but do not purport to correct 
all data shown in Original Tables 4, 5 and 6. 

Corrected Tables have been placed immediately pre- 
ceding original tables in Exhibit B to the complaint herein. 
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. Title 41—Puszuic Contracts 


Chapter 50—Division of Public Contracts, 
Department of Labor 


Parr 50-202—Mrsmum Wace DeTERMINaTIONS 


Motors and Generators Industry 


Exceptions have been filed to the tentative decision de- 
termining prevailing minimum wages for the motors and 
generators industry (27 FB. 1913). Some of the exceptions 
repeat contentions fully discussed in the tentative decision. 
Other exceptions present subsidiary arguments relating to 
the findings and conclusions in the tentative decision which 
were considered in its preparation but not deemed of suf- 
ficient substance to warrant express discussion. The only 
remaining exceptions do not relate to material issues of fact, 
law, and discretion presented on the record in this proceed- 
ing. Each exception has been carefully considered. None 
appears to warrant further discussion here. Each is over- 
ruled. Each finding and conclusion, together with the rea- 
sons, and basis therefor, which is expressed in the tentative 
decision is hereby made final. 

Attached to exceptions filed by the National Electrical 
Manufactures Association (NEMA) are affidavits concern- 
ing wages paid by two establishments. NEMA requests 
that they be accorded weight in the making of this deter- 
mination. Since the Administrative Procedure Act re- 
quires that an opportunity be accorded to all parties to 
rebut or challenge the admissibility of such evidence, com- 
plying with the request would require that the hearing 
be reopened. The affidavits in question were brought to 
the hearing by NEMA, and at that time NEMA voluntarily 
withdrew its request that they be made a part of the rec- 
ord. Thus, it is abundantly clear that NEMA has had a 
full and fair opportunity to present this evidence and that 
any merit there may be in providing a second opportunity 
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to" present it is outweighed by: the need for a determina- 
tion in this industry without further delay. The request: 
is denied. : 

The National Small Business Association has requested 
that the record be reopened in order to consider wage data 
relating to certain establishments which did not come within 
the scope of the wage survey. I have reached the con- 
clusion that if such data were received at a reopened hear- 
ing, it would not alter the conclusion reached in the tenta- 
tive decision. Accordingly, the request is denied. 

Now therefore, upon the findings and conclusions stated 
herein, pursuant to authority under the ‘Walsh-Healey Pub- 
lic Contracts Act (41 U.S.C. 35) and in accordance with 
the Administrative Procedure Act (5 U.S.C. 1001), Title 
41 of the Code of Federal Regulations, Part 50-202, is 
hereby amended by the addition of § 50-202.29 to read as 
set forth below. 

For the reasons expressed in the tentative decision (27 
FR. 1916), good cause is hereby found to make this. deci- 
sion effective 7 days after its publication in the FepzraL 
Reorsrer. Accordingly, the amendments to the Code of 
Federal Regulations provided herein shall have effect on 
and after October 24, 1962. 


§ 50-202.29 Motors and generators industry. 


(a) Definition. (1) The motors and generators industry 
is defined as that industry which manufacturers or fur- 
nishes electric motors and generators; prime mover gen- 
erator sets (except complete steam, gas or hydraulic turbine- 
generator sets), such as gasoline or diesel-engine driven 
or wind driven generator sets; motor generator sets and 
other rotating equipment (except automotive) such as dyna- 
motors, converters, inverters, rotating regulators, servo-. 
motors, synchro-motors, and gear motors; and motors, gen- 
erators and control apparatus for such land transportation 
equipment as gasoline-electric and diesel-electric locomo- 
tives, rail cars, trolleys, busses, and trucks. (except con- 
trol apparatus for storage-battery powered transportation 
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equipment). The manufacture of parts (including spare 
and renewal) specifically designed for the foregomg prod- 
ucts is also included. 

(2) The industry does not include the manufacture of 
the following products: Electric starting motors; automo- 
tive generators; are welding generators; battery-charging 
generators for internal combustion engines; and parts com- 
monly recognized as products of industries other than the 
motors and generators industry, such as bearings; brushes; 
brush holders; built-in overload protecting devices ; capaci- 
tors; filters; insulating materials; lead terminals, markers, 
and connectors; permanent magnets; recording and indi- 
cating instruments and devices; rectifiers; relays; and re- 
sistors. 


(b) Minimum wages. (1) The minimum wage for per- 
sons employed in the manufacture or furnishing of frac- 
tional horsepower motors and generators shall be not less 
than $1.48 an hour. Fractional horsepower motors and 
generators are deemed to include all motors built in frames 
smaller than that frame having a continuous rating of one 
horsepower, open construction, at 1700 to 1800 r.p.m. and 
all generators in the corresponding frame sizes. 

(2) The minimum wage for persons employed in the 
manufacture or furnishing of nonfractional horsepower 
motors and generators shall be not less than $1.73 an hour. 
Nonfractional horsepower motors and generators shall be 
deemed to include all products within the scope of the 
motors and generators industry that are not included in. 
the definition of fractional horsepower motors and gen- 
erators provided in subparagraph (1) of this paragrapb.. 
(49 Stat. 2036 as amended ; 41 U.S.C. 35 et seq.) 


Signed at Washington, D.C., this llth day of October 
1962. 
W. Wruarp Wrz, 
Secretary of Labor. 


[F.R. Doc. 62-10370; Filed Oct. 16, 1962; 8:53 am.]} 
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PABLE 3. Distribution of ectablishmente and workers in the manufacture of motors and generatore by the lowest rate actually 
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TABLE 4. Distributica of establishments and workers in the manufacture of motore and generators according to the number and 
percent of covered workere earning less than specified amounts per hour, United States, October 1960 
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TABLE S. Distribution of estabtichmente and workers in the manufacture of {fractional horsepower iteme according to the number and percent 
of covered workers earning leeo than specified amounts per hour, United States, October 1960 
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of covered workers earning less than epecified amounts per hour, United States, October 


[92 1500. 0 | 22,502 | 


[92 1100. 0 [2,502.1 360.0} 637 


foe 


3 
22,502 | 100.0} 1,2 


} 10.2 - 100.0 
Total, all‘plante 


5.1 - 10.0 
10.1 - 100.0 


NOTE: Because of rounding, eume of individual percentages may not equal 100. 


SOURCE: U.S. DEPARTMENT OF. LABOR 
Bureau of Labor Statissice 
Weshiages 25, D0.c. ~ 


August 1961 


ORIGINAL B.L.S. TABLE 6 


.29 


(Caption Omitted) 


Norice or Morton 
Sms: 


Przase Taxe Norice that, upon the annexed affidavits 
of Fred C. Ballman, G. J. Berry, R. D. Blasier, Richard 
H. Frost, Paul M. Martin, C. G. Skidmore, and Samuel W. 
Morphy, Jr. and the exhibit attached thereto, and upon all 
the proceedings heretofore had herein, the undersigned will 
move this Court, pursuant to Rule 65 of the Federal Rules 
of Civil Procedure and 5 U.S.C. §1009(d), in the United 
States Courthouse for the District of Columbia, on the 
day of January, 1963, at 10:00 A.M., or as soon thereafter 
as counsel may be heard, for an order: 


(1) Staying application and enforcement of the minimum 
wage determination published by the Secretary of Labor 
on October 17, 1962 at page 10163 of the Federal Register, 
pending further order of the Court; 

(2) Enjoining the Secretary of Labor from seeking to 
apply or enforce in any manner the said minimum wage de- 
termination, pending further order of the Court; 

(3) Requiring the Secretary of Labor to notify in writing 
every purchasing agency of the United States that the said 
minimum wage determination is not to be applied or en- 
forced in any manner, pending further order of the Court; 
and 

(4) Requiring the Secretary of Labor to cause to have 
published in the Federal Register a copy of the Court’s 
order. 


Dated: Washington, D.C., January 4, 1963. 
Yours, etc., 


Donovan Letsure Newton & Invine, 
The Federal Bar Building, 
1815 H Street, 
Washington 6, D.C. 
Attorneys for Plaintiffs. 
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To: Usrrep States ATToRNEY FOR THE District or CoLuMBIA, 
United States Courthouse, Washington, D.C. How. W. 
Wruarp Wrz, Secretary of Labor, United States Depart- 
ment of Labor, 14th Street and Constitution Avenue, N.W., 
Washington 25, D.C. 


(Caption Omitted) 


AFFIDAVIT 
State or Missouri, 
County of St. Louis, ss: 


Frep C. Barzan, being first duly sworn, deposes and 
says: 


1. I am the President of Baldor Electric Company, one 
of the plaintiffs herein, and make this affidavit in support 
of a motion to restrain pendente lite the enforcement and 
implementation of the Secretary of Labor’s determination 
on October 17, 1962 of prevailing minimum wages in the 
motors and generators industry. 

2. Baldor Electric Company (hereinafter ‘‘Baldor’’) is, 
and for many years has been, engaged in the manufacture 
of electric motors and generators which it sells throughout 
the United States. It manufactures and sells both frac- 
tional and non-fractional horsepower motors and compa- 
rably rated generators, as those items have been defined by 
the Secretary of Labor. 

3. Baldor manufactures fractional and non-fractional 
motors at its plants in St. Louis, Missouri and Fort Smith, 
Arkansas and comparably rated generators at the St. Louis 
plant. The non-fractional items manufactured by Baldor 
are of relatively small sizes; therefore, the same employees 
are engaged in manufacturing both fractional and non-frac- 
tional items. At the present time, the average wage paid 
to employees engaged in production of electric motors and 
generators at our company’s Fort Smith plant is lower than 
the minimum wage established by the Secretary of Labor 
for employees in the non-fractional branch of the industry. 
A large number of the production workers at the Fort Smith 
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plant are paid less that the Secretary’s minimum wage de- 
termination for the fractional branch of the industry. At 
the St. Louis establishment some of our employees engaged 
in ‘‘covered’’ jobs, such as blueprint machine operators, 
are being paid less than the minimum determined for the 
non-fractional branch of the industry. 

4. Baldor is not a large company, and its economic sur- 
vival would be seriously threatened if it were required to 
meet the minimum wage rates established by the Secretary 
for this industry. Compliance with the Secretary’s deter- 
mination of minimum wages for the motors and generators 
industry would require Baldor to increase the wages paid 
to a substantial majority of its employees in the Fort Smith 
plant and would require some increases in wages paid at 
the St. Louis plant. Such increases necessarily would affect 
our costs and profits and adversely affect our ability to com- 
pete in sales of motors and generators. It is not possible 
to forecast with greater precision the extent to which Bal- 
dor’s operating costs will be increased if it is compelled 
to comply with the minimum wage rates stipulated in the 


Secretary’s order of October 17, 1962, since the composition 
and size of our work force fluctuates with changing eco- 
nomic conditions and with changes in our business oper- 
ations. 


5. As a practical matter Baldor will be denied meaning- 
ful relief in this action if the Secretary’s determination 
is permitted to remain in effect pending a final decision 
by the Court. In such case, Baldor would be required to 
grant wage increases which, once paid, it could not later 
recover from its employees even if the Court should decide 
that the Secretary’s determination were invalid. Moreover, 
as a matter of sound employee relations, wage increases 
once granted probably can never be rescinded. 

6. In recent years Baldor has on a number of occasions 
sought to obtain contracts to supply products within the 
motors and generators industry to agencies of the United 
States. In the main, its attempts to obtain direct govern- 
ment business have not been successful. Our company in- 
tends to continue to seek such: business in the future. 


32 


7. Baldor has had considerable sales in the recent past 
of products within the motors and generators industry to 
commercial customers for inclusion in products purchased 
by agencies of the United States. I have been informed 
that sales of this kind, under certain circumstances, are 
subject to the minimum wage determination by the Secre- 
tary of Labor. Such sales constitute an important part 
of our business, the loss of which would have serious and 
immediate economic consequences for Baldor. 

8. If the relief sought by this motion is not granted, Bal- 
dor will be required either to refrain from sales that are 
or may be covered by the Secretary’s wage determination 
or to increase wages. The latter course would so drastically 
affect our company’s costs and profits that it probably 
would have no choice but to refrain from sales to or for 
the government, thereby eliminating Baldor from a sub- 
stantial portion of the potential market for its products. 
This would have serious and immediate economic conse- 
quences for my company. 

Frep C. Bariman. 


Sworn to before me this 12th day of December, 1962 
G. A. Scxocx, 
Notary Public. 
(Caption Omitted) 


AFFIDAVIT 
Stare or Ox10, 
County of Cuyahoga, ss.: 


G. J. Berry, being first duly sworn, deposes and says: 


1. Iam President of The Electric Products Company of 
Cleveland, Ohio, and Chairman of the Board of its wholly 
owned subsidiary, Haywood Industries, Inc., of Browns- 
ville, Tennessee, and make this affidavit in support of a 
motion to restrain pendente lite the enforcement and imple- 
mentation of the Secretary of Labor’s determination on 
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October 17, 1962, of prevailing minimum wages in the motors 
and generators industry. 

2. The Electric Products Company and its wholly owned 
subsidiary, Haywood Industries, Inc., (hereinafter referred 
to as ‘‘E.P.’’ and ‘‘Haywood’’) is, and for many years has 
been, engaged in the manufacture of motors and generators 
which it sells throughout the United States. It manufac- 
tures and sells nonfractional horsepower motors and com- 
parably rated generators, as those items nave been defined 
by the Secretary of Labor. 

3. E.P. has one factory located in Cleveland: Ohio, and 
Haywood Industries, one factory located in Brownsville, 
Tennessee. Haywood had been constructed in order to per- 
mit E.P. to engage competitively in the integral horsepower 
motor and generator business for various allied products 
regularly sold to the Armed Services. As of October 15, 
1962, Haywood employed ten (10) personnel at the office 
averaging $1.49 per employee with a starting rate of $1.25. 
Similarly, Haywood employed twenty-four (24) hourly 
personnel at an average of $1.28 per hour and a starting 
rate of $1.15, which represented essentially the total em- 
ployment of Haywood. 

4. E.P. had expended great effort and substantial design 
and engineering in order to qualify and participate in these 
continuing Armed Services programs for integral horse- 
power motor-generator sets and had moved machinery and 
conducted extensive training courses at Haywood to start 
manufacture of motor-generator sets not later than January 
1, 1963, at Haywood. 

5. The aforementioned decisions which involved the con- 
struction of facilities and a commitment to the community 
to provide employment and to the county for the building 
and facilities was economically sound at the basis of the 
aforementioned rates, taking into consideration other added 
costs associated with the geographic location, primarily 
from higher costs of base materials and considerable in- 
crease in shipping costs. A minimum of $1.73 makes this 
an uneconomic enterprise. 
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6. Compliance with the Secretary’s determination of 
minimum wages for the motor and generator industry will 
require E.P. to become non-competitive on a broad segment 
of Armed Forces class of business. This stands at present at 
37.5% of total business on contracts in excess of $10,000.00. 

7. The Electric Products Company has been instrumental 
in bringing advanced technological improvements to motor- 
generator systems sold to the Armed Services and has been 
in every respect an important and reliable source of supply 
for certain specialized classes of motor-generator sets. It 
has been the expressed preference of key personnel of the 
Armed Services involved in these transactions that EP. 
continue as a source of supply. There can be no question 
but that the loss of as much as 37.5% of sales now repre- 
sented in E.P.’s volume to the Armed Services would have a 
grave and economic effect on E.P. 

8. If the relief sought by this motion is not granted, E.P. 
will be required either to refrain from government sales or 
to increase wages which, in our opinion, would make E.P. 
non-competitive to the detrimental advantage of E.P., the 
Armed Services and the employed personnel involved. 


G. J. Berry. 


Sworn to before me this 17th day of December, 1962. 


Mumoprep H. Hvey, 
Notary Public. 


Muprep H. Huey, Notary Public, For Cuyahoga County, 
Ohio. 


Commission Expires July 17, 1964. 
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AFFIDAVIT 


CoMMONWEALTH OF PENNSYLVANIA, 
County of Allegheny, ss: 


R. D. Biase, being first duly sworn, deposes and says: 


1. Iam a Vice-President of Westinghouse Electric Corpo- 
ration, one of the plaintiffs herein, and make this affidavit 
in support of a motion to restrain pendente lite the enforce- 
ment and implementation of the Secretary of Labor’s deter- 
mination on October 17, 1962 of prevailing minimum wages 
in the motors and generators industry. 

2. Westinghouse Electric Corporation (hereimafter 
‘«Westinghouse’’) is, and for many years has been, en- 
gaged in the manufacture of electric motors and generators 
which it sells throughout the United States. It manufac- 
tures and sells both fractional and non-fractional horse- 
power motors and comparably-rated generators, as those 
items have been defined by the Secretary of Labor. 

3. Westinghouse manufactures electric motors and gen- 
erators at Buffalo, New York; East Pittsburgh, Pennsyl- 
vania; Sunnyvale, California; Lima, Bellefontaine and 
Upper Sandusky, Ohio; and Union City, Indiana. At each 
of the above locations there presently are in effect starting 
or hiring rates for salaried jobs to which the Secretary’s 
wage determination applies that are below the applicable 
minimum specified in the Secretary’s order of October 17, 
1962. If new employees were hired at salary rates which 
were increased in order to comply with those determined by 
the Secretary of Labor, it would disturb existing pay differ- 
entials which were in most part the subject of collective 
bargaining with labor organizations, thereby frustrating 
the bargaining process and creating labor unrest with 
attendant consequences. 

4, Additionally, at the plant in Sunnyvale, California, 
there currently are approximately 83 salaried employees 
being paid less than the applicable wage specified in the 
order of October 17, 1962, who work on jobs which would 
be ‘‘covered’’ jobs if a government contract for motors or 
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generators were awarded to Westinghouse to be performed 
at that location. 

5. Compliance with the Secretary’s determination of 
minimum wages for the motors and generators industry will 
require Westinghouse to increase its existing starting sal- 
ary rates for some jobs in each of its plants manufacturing 
products within this industry. Furthermore, such compli- 
ance would, in all probability, require Westinghouse to 
increase salaries paid to some workers presently employed 
in its Sunnyvale plant (see paragraph 4. above). Also, I 
believe that such increases in minimum salaries and salary 
rates could have an ultimate impact upon our salary struc- 
ture at such plants. It is not possible to forecast with pre- 
cision the extent to which Westinghouse’s operating costs 
would be increased if it is compelled to comply with the 
minimum pay rates stipulated in the Secretary’s Order of 
October 17, 1962, since the composition and size of our work 
force fluctuates with changing economic conditions and with 
changes in our business operations. 

6. Each of our plants at Buffalo, New York; East Pitts- 
burgh, Pennsylvania; Sunnyvale, California ; and our Aero- 
Space Division plant at Lima, Ohio, in recent years has 
manufactured products within the motors and generators 
industry for sale to agencies of the United States pursuant 
to contracts in excess of $10,000 in amount. Westinghouse 
expects and intends that such government sales will con- 
tinue to play a substantial part in our business operations. 
There can be no question but that the loss of sales of motors 
and generators to agencies of the United States would be 
of important and immediate economic consequence to West- 


inghouse. R. D: Buaster. 


Sworn to before me this 12th day of December, 1962. 


Nancy A. BrarvarpD,. 
Notary Public. 


Nancy A. Brarsarp, Notary Public, Pittsburgh, Allegheny 
County, Pa. 


My Commission Expires March 31, 1963. 
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AFFIDAVIT 


Srare or New York, 
County of New York, ss: 


Ricrazp H. Frosr, being first duly sworn, deposes and 
says: 


1. I am the President of Holtzer-Cabot Corporation, one 
of the plaintiffs herein, and make this affidavit in support 
of a motion for a preliminary injunction to restrain pen- 
dente lite the enforcement and implementation of the Secre- 
tary of Labor’s determination of October 17, 1962 of pre- 
vailing minimum wages in the motors and generators 
industry. 

2. Holtzer-Cabot Corporation (hereinafter ‘‘Holtzer- 
Cabot’’) is, and for many years has been, engaged in the 
manufacture of electric motors and generators which it sells 
throughout the United States. It manufactures and sells 
both fractional and non-fractional horsepower motors and 
comparably rated generators, as those items have been de- 
fined by the Secretary of Labor, with the bulk of its business 
in fractional horsepower motors and generators. 

3. Holtzer-Cabot manufactures motors and generators at 
a single plant, located in Boston, Massachusetts. Since the 
non-fractional horsepower motors and generators produced 
by our company are of relatively small sizes, the same em- 
ployees are engaged in producing both fractional and non- 
fractional items. Our work force includes employees in 
“<eovered”’ jobs (blueprint machine operators and name- 
plate typists) who are currently being paid less than the 
Secretary’s determination for the fractional branch of the 
industry, in which Holtzer-Cabot is principally engaged. 
Furthermore, we have a number of employees im direct 
production jobs who are being paid less than the Secre- 
tary’s determination for the non-fractional branch of the 
industry, which constitutes a smaller but significant por- 
tion of our business. 

4. The labor contract which governs Holtzer-Cabot’s 
hiring or starting rates specifies for all jobs in the first 
four labor grades lower rates than the minimum deter- 


38 


mined by the Secretary for the non-fractional branch of 
the industry. The first four labor grades include nearly 
all production functions requiring little or no skill. 

5. Compliance with the Secretary’s determination of 
minimum wages for the motors and generators industry 
will require Holtzer-Cabot to increase its rates paid by 
as much as twenty-three (23) cents per hour to meet the 
minimum for the fractional branch and fifty (50) cents 
per hour to meet the minimum for the non-fractional 
branch. Adjustments in our starting rates to comply 
with the Secretary’s determination probably would require 
an upward revision of rates for most of our employees, 
since increases in minimum rates customarily have an 
ultimate impact throughout the wage structure. This would 
so drastically affect Holtzer-Cabot’s costs and profits 
and ability to compete for both governmental and non- 
governmental business that our company would be forced 
to seriously consider abstaining from selling to or for 
the government. It is not possible to forecast with 
greater precision the extent to which Holtzer-Cabot’s 
operating costs will be increased if it is compelled to 
comply with the minimum wage rates stipulated in the 
Secretary’s order of October 17, 1962, since the composi- 
tion and size of our work force fluctuates with changing 
economic conditions and with changes in our business 
operations. 

6. As a practical matter Holtzer-Cabot will be denied 
meaningful relief in this action if the Secretary’s deter- 
mination is permitted to remain in effect pending a final 
decision by the Court. In such case, Holtzer-Cabot would 
be required to grant wage increases which, once paid, it 
could not later recover from its employees even if the 
Court should decide that the Secretary’s determination 
were invalid. Moreover, as a matter of sound employee 
relations, wage increases once granted probably can never 
be rescinded. , 

7. In recent years Holtzer-Cabot has sold products 
within this industry to agencies of the United States. 
Some of our direct government sales have been under 
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contracts for amounts in excess of $10,000. In an earlier 
period from 1951 through 1954, we had considerable direct 
business with the Air Force under contracts in excess 
of $10,000. In addition, Holtzer-Cabot has had substantial 
sales in recent years of products within the motors and 
generators industry to commercial customers for inclusion 
in products purchased by the government; I have been 
informed that such sales, under certain circumstances, are 
subject to the minimum wage determination by the 
Secretary of Labor. 

8. Our company expects and intends to continue to sell 
motors and generators to agencies of the United States, 
both directly and through other contractors, unless eco- 
nomically precluded from doing so. Loss of such sales 
would have grave and immediate economic consequences 
for Holtzer-Cabot. 

9. If the relief sought by this motion is not granted, 
Holtzer-Cabot will be required either to refrain from 
sales that are or may be covered by the Secretary’s wage 
determination or to increase wages. Hither course would 
have serious and immediate economic consequences for 
a Raabe sca Ricwarp H. Frost. 
Sworn to before me this 21st day of December, 1962. 


Harotp OBsTLER. 
AFFIDAVIT 
Harotp Oxstier, Notary Public State of New York, 


No. 31-8180835, Qualified in New York County. Com- 
mission expires March 30, 1964. 


Srare or Iniro1s, 
County of Cook, ss: 


Pav M. Marrm, being first duly sworn, deposes and says: 


1. Iam the President of Northwestern Electric Company, 
one of the plaintiffs herein, and make this affidavit in 
support of a motion for a preliminary injunction to re- 
strain pendente lite the enforcement and implementation 
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of the Secretary of Labor’s determination on October 17, 
1962 of prevailing minimum wages in the motors and 
generators industry. 

2. Northwestern Electric Company (hereinafter ‘‘North- 
western’) is, and for many years has been, engaged in 
the manufacture of electric motors and generators which 
it sells throughout the United States. It manufactures 
and sells both fractional and non-fractional horsepower 
motors and comparably rated generators, as those items 
have been defined by the Secretary of Labor, with the 
bulk of its business in non-fractional horsepower motors 
and generators. 

3. Northwestern is a relatively small corporation, with 
only one factory, located in Chicago, Illinois. As of 
October 26, 1962, it had seventy-eight (78) employees, 
of whom approximately sixty (60) were directly engaged 
in our production processes. Of these sixty employees, 
one who is clearly covered by the Walsh-Healey Public 
Contracts Act and by the Secretary’s determination is 
currently being paid Jess than the applicable minimum 
wage set by that determination. Three other employees 
who are not directly engaged in production, but who may 
be covered by the determination, are employed at rates 
below the Secretary’s minimum. 

4. In addition, many of our starting or hiring rates 
for our lowest-paid ‘‘covered’’ jobs are substantially 
below the Secretary’s minimum for the branch of the 
industry in which we are principally engaged. Such rates 
for four of our lowest-rated manufacturing jobs (assembler, 
coil winder, stacker and coil taper by machine) are, re- 
spectively, $1.52, $1.56, $1.57 and $1.58 an hour. 

5. Compliance with the Secretary’s determination of 
minimum wages for the motors and generators industry 
will require Northwestern to increase its starting wage 
rates by as much as twenty-one (21) cents per hour and to 
increase wages paid to some of the workers presently em- 
ployed by Northwestern. Furthermore, I believe that such 
increases in mimimum wages would have an ultimate impact 
throughout our wage structure, which would significantly 
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affect Northwestern’s costs and profits and its ability to 
compete in sales of motors and generators. It is not 
possible to forecast with greater precision the extent to 
which Northwestern’s operating costs will be increased 
if it is compelled to comply with the minimum wage rates 
stipulated in the Secretary’s order of October 17, 1962, 
since the composition and size of our work force fluctuates 
with changing economic conditions and with changes in 
our business operations. 

6. As a practical matter Northwestern will be denied 
meaningful relief in this action if the Secretary’s deter- 
mination is permitted to remain in effect pending a final 
decision by the Court. In such case, Northwestern would 
be required to grant wage increases which, once paid, it 
could not later recover from its employees even if the 
Court should decide that the Secretary’s determination 
were invalid. Moreover, as a matter of sound employee 
relations, wage increases once granted probably can never 
be rescinded. 

7. Sales to agencies of the United States have been a 
vital part of Northwestern’s business in recent years. 
In the past two years, approximately thirty per cent 
(30%) of our total sales has been represented by sales 
of motors and generators, particularly in the non- 
fractional ranges, to such agencies, and a great many 
such sales have been under contracts for amounts in 
excess of $10,000. 

8. We expect and intend that such government sales 
will continue to play a very large part in our business 
operations. Northwestern submits bids in response to 
contract invitations by the federal government on an 
average of twice a month; its last such bid was on No- 
vember 19, 1962, to the Department of the Navy in response 
to contract invitation IFB 600-586-63 S in the approximate 
amount of $118,000. There can be no question but that the 
loss of sales to agencies of the United States would have 
grave and immediate economic consequences for North- 
western. 


9. If the relief sought by this motion is not granted, 
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Northwestern will be required either to refrain from 
government sales or to increase wages. Either course 
would have serious and immediate economic consequences 


for my company. Pavui M. Martin. 


Sworn to before me this 6th day of December, 1962. 


Cuar.es B. WaLsz, 
Notary Public. 


AFFIDAVIT 


Srare or WISCONSIN, 
County of Milwaukee, ss: 


C. G. Szworz, being first duly sworn, deposes and says: 


1. am a Vice President of The Louis Allis Co., one of 
the plaintiffs herein, and make this affidavit in support 
of a motion to restrain pendente lite the enforcement and 
implementation of the Secretary of Labor’s determination 
on October 17, 1962 of prevailing minimum wages in the 
motors and generators industry. 

2. The Louis Allis Co. (hereinafter ‘‘Louis Allis’’) is, 
and for many years has been, engaged in the manufacture 
of motors and generators which it sells throughout the 
United States. It manufacturers and sells non-fractional 
horsepower motors and comparably rated generators, as 
those items have been defined by the Secretary of Labor. 

3. Louis Allis has only one factory, located in Milwaukee, 
Wisconsin. As of October 15, 1962, we had seven (7) 
employees engaged in ‘‘covered’’ jobs who were being 
paid less than the minimum wage determined by the 
Secretary for the branch of the industry in which we are 
engaged. These employees include a name-plate typist 
who received twenty-three (23) cents per hour less than 
the minimum wage determined by the Secretary and two 
blueprint machine operators who received fourteen (14) 
cents per hour less than the applicable minimum determined 
by the secretary. 

4. In addition, many of our starting or hiring rates 
for our lowest-paid ‘‘covered’’ jobs are substantially below 
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the Secretary’s minimum for the branch of the industry 
in which we are engaged. For example, our current 
starting rates for blueprint machine operators and name- 
plate typists are $1.50 an hour. 

5. Compliance with the Secretary’s determination of 
minimum wages for the motors and generators industry 
will require Louis Allis to increase its wages paid and its 
starting rates by as much as twenty-three (23) cents per 
hour for certain classes of employees. Furthermore, I 
believe that such increases in minimum wages would have 
an ultimate impact throughout our wage structure, which 
would significantly affect Louis Allis’ costs and profits 
and its ability to compete in sales of motors and generators. 
It is not possible to forecast with greater precision the 
extent to which Louis Allis’ operating costs will be in- 
creased if it is compelled to comply with the minimum 
wage rates stipulated in the Secretary’s order of October 
17, 1962, since the composition and size of our work force 
fluctuates with changing economic conditions and with 
changes in our business operations. 

6. As a practical matter Louis Allis will be denied 
meaningful relief in this action if the Secretary’s deter- 
mination is permitted to remain in effect pending a final 
decision by the Court. In such case, Louis Allis would 
be required to grant wage increases which, once paid, it 
could not later recover from its employees even if the 
Court should decide that the Secretary’s determination 
were invalid. Moreover, as a matter of sound employee 
relations, wage increases once granted probably can never 
be rescinded. &S) 

7. Sales to agencies of the United States have been a 
vital part of Louis Allis’ business in recent years. In 
the past few years, as much as ten per cent (10%) of 
our total sales has been represented by sales of non- 
fractional motors and generators to such agencies, and 
a great many such sales have been under contracts for 
amounts in excess of $10,000: 

8. We expect and intend that such government sales 
will continue to play a very large part in our business 
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operations. Louis Allis presently is engaged in manufac- 
ture of motors and generators for the federal government 
and regularly seeks additional governmental business. 
There can be no question but that the loss of sales to 
agencies of the United States would have grave and im- 
mediate economic consequences for Louis Allis. 

9. If the relief sought by this motion is not granted, 
Louis Allis will be required either to refrain from govern- 
ment sales or to increase wages. Hither course would have 
serious and immediate economic consequence for my 


company. C. G. Sxmmore. 


Sworn to before me this 3rd day of December, 1962. 


Eazu L. WINKELMAN, 
Notary Public. 


AFFIDAVIT 


Srare or New Yorx, 
County of New York, ss: 


Samus, W. Murray, Jz., being first duly sworn, deposes 
and says: 


1. I am a member of the law firm of Donovan Leisure 
Newton & Irvine, counsel for plaintiffs herein, and am 
familiar with the proceedings heretofore had herein and 
with the facts and issues in this action. I make this affi- 
davit in support of plaintiffs’ motion to restrain pendente 
lite the enforcement and application of the Secretary of 
Labor’s determination on October 17, 1962 of prevailing 
minimum wages in the motors and generators industry. 
In the administrative proceedings conducted by the De- 
partment of Labor, the review of which is sought by the 
present action, I appeared as counsel for the National 
Electrical Manufacturers Association and each of the mem- 
ber companies of its Motor and Generator Section (here- 
inafter collectively referred to as ‘‘NEMA’’). Each of 
the plaintiffs in the instant action is a member of the 
Motor and Generator Section of the National Electrical 
Manufacturers Association. 
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2. A hearing to determine minimum wages prevailing 
in the motors and generators industry was held in 
Washington, D.C. on October 3-6 and October 10, 1961, 
pursuant to an order issued by the Acting Secretary of 
Labor under authority granted by the Walsh-Healey Public 
Contracts Act (41 U.S.C. § 35 e¢ seq.). A Hearing Exam- 
iner was appointed by defendant ‘‘. . . to perform all 
necessary functions and duties of that officer... includ- 
ing receiving evidence, administering oaths, compelling 
attendance of witnesses, and certifying a complete record 
of the proceedings to the Secretary of Labor upon the 
close of the hearing’’ (Order of Reference, dated Sep- 
tember 1, 1961, by W. Willard Wirtz, [formerly] Under 
Secretary of Labor). 

3. At the hearing, appearances were entered and evi- 
dence was offered on various issues by the Department 
of Labor, several labor unions, and by NEMA. The tran- 
script of the proceedings runs to 737 pages, and twenty- 
four exhibits were received in evidence. Written ‘‘Proposed 
Findings of Fact and Conclusions of Law’’ were submitted 
by NEMA after the hearings were concluded; no other 
party submitted written recommendations. A Tentative 
Decision by defendant’s predecessor was published in the 
Federal Register on February 28, 1962 (27 F.R. 1913). 
NEMA filed written exceptions to the Tentative Decision 
that were rejected in a final determination by defendant, 
published in the Federal Register on October 17, 1962 
(27 F.R. 10163; a copy of which is attached as ‘‘Exhibit 
A’’ to the complaint herein). 

4. The principal issue at the hearing was what minimum 
wages were being paid to employees engaged in the manu- 
facture of motors and generators in establishments 
throughout the United States. The principal issue in the 
instant action is whether defendant has determined pre- 
vailing minimum wages in the motors and generators in- 
dustry without granting such a full and fair hearing as is 
required by law. 

5. The basic evidence introduced at the hearing with 
respect to minimum wages paid in the motors and gen- 
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erators industry was a series of wage tables prepared by 
the Bureau of Labor Statistics (hereinafter ‘‘B.L.S.’’), 
offered by the Department of Labor, and received in evi- 
dence by the Hearing Examiner. (A copy of the wage 
tables is attached as ‘‘Exhibit B’’ to the complaint herein.) 
Defendant’s determination of the minimum wages pre- 
vailing in this industry is based primarily on Table 3 of 
these wage tables, which purports to show ‘‘lowest rate 
actually paid to covered workers’’ in 215 establishments 
manufacturing motors and generators. 

6. On information and belief, the wage tables prepared 
by B.LS., including Table 3, were based upon unsworn 
responses to questionnaires circulated by B.L.S. among 
establishments throughout the United States that were 
thonght to be engaged in the production of products within 
this industry. Data taken from the questionnaire responses 
by B.LS. are summarized in the wage tables without 
showing the name or address or other means of identifi- 
cation of any reporting company whose data are included 
therein. 

7. The Notice of Hearing to determine prevailing mini- 
mum wages in the motors and generators industry, issued 
by the Acting Secretary of Labor on August 21, 1961, 
provided in pertinent part: 


“Data relating to competition in this industry for 
contracts subject to the Walsh-Healey Public Con- 
tracts Act have been collected by the Department of 
Labor. Employment and wage data in this industry 
have also been gathered. This information will be 
submitted for consideration at the hearing, and is now 
available to interested persons upon request. 


e sd ° * * 


“The hearing will be conducted pursuant to the 
rules of practice for minimum wage determinations 
under the Walsh-Healey Public Contracts Act, as 
codified in 41 CFR Part 50-203.”’ 
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The ‘‘employment and wage data’’ referred to in the 
Notice of Hearing were the wage tables referred to above. 
It was apparent, even before the hearing began, that the 
wage tables would constitute the most critical evidence 
of wages prevailing in the motors and generators industry. 

8. In preparing for the hearings to determine prevail- 
ing minimum wages for this industry, we received infor- 
mation in September 1961 that the questionnaires circu- 
lated by B.L.S. probably had been misunderstood in 
important particulars by some of the companies in this 
industry who were believed to have supplied wage and 
employment data to the Department of Labor. The infor- 
mation upon which our belief was based was made avail- 
able to B.L.S. prior to the hearing. Attached hereto as 
Exhibit ‘‘1’’ is a copy of my affidavit of September 29, 
1961, filed with the Department of Labor in support of 
an application for a subpoena duces tecum, which docu- 
ment outlines the nature and significance of the information 
referred to in this paragraph. 

9. Since the wage tables did not, and do not now, show 
the names of any of the 216 manufacturing establishments 
whose data were originally used by B.L.S. in compiling 
the tables, it was not possible to obtain correct data or 
demonstrate errors in the wage tables, except in the most 
limited fashion, without access either to the underlying 
questionnaire responses upon which the wage tables were 
based or, at the very least, to the identities of the estab- 
lishments whose wage data were tabulated. Accordingly, 
an Application for Subpoena Duces Tecum, designed to 
require production of those underlying documents was 
filed with the Hearing Examiner on October 2, 1962. To 
meet the requirement in the Walsh-Healey Public Con- 
tracts Act Rules of Practice of a showing ‘‘of the general 
relevance and reasonable scope of the evidence sought’’ 
(41 C.F.R. § 50-203.19(a)), my affidavit of September 29, 
1961 was attached in support of the Application. This 
affidavit pointed out, mter alia, that: 


“12. These are not hypothetical or imagined needs, 
no matter how careful the Bureau of Labor Statistics 
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may have been in its compilation and analysis of the 
data. The limited survey which NEMA has been able 
to conduct, and this firm’s interviews with a number 
of industry representatives, have established that the 
BLS questionnaire was widely misunderstood and for 
that reason, and other reasons, inaccurate responses 
have been given to such an extent as to afford reason- 
able doubt as to the accuracy and reliability of much 
of the data upon which the wage tables are based. 
Examination of the questionnaire responses and re- 
lated materials requested by the Application herein 
are essential so that the record of this matter before 
the Secretary may contain a full and true disclosure 
of the facts for his consideration.”’ (Page 4 of 
Murphy Affidavit of September 29, 1961, attached as 
Exhibit ‘(1’’ to instant affidavit.) 


10. Decision on NEMA’s Application for Subpoena 
Duces Tecum was deferred by the Hearing Examiner to 
permit the Department of Labor to offer testimony in 
opposition to the application. Despite admissions by the 
BLS. witness who supervised the collection of wage data 
for the motors and generators industry that errors may 
occur in wage tabulations prepared by B.LS., and that 
it is generally not possible to find mistakes in a sum- 
marized tabulation without access to the documents on 
which the tabulation is based, the Subpoena Application 
was denied. 

11. Despite the refusal by the Department of Labor 
to make the underlying documents available, NEMA was 
able to demonstrate errors, few in number but of substan- 
tial magnitude, in the reported data for eight of the 216 
establishments included in the wage tables. These errors 
included: 


(a) a major establishment that properly should not 
have been included in the wage tables at all; 

(b) two establishments that were improperly in- 
cluded in the fractional branch of the industry rather 
than the non-fractional branch; 
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(c) one establishment that reported 250 more work- 
ers covered by this determination than were in fact 
covered; and 

(d) four establishments that failed to report proper 
minimum wage rates, the errors having inflated the 
minimum wages originally reported by as much as 
fifty-seven (57) cents per hour. 


12. The errors referred to above were eventually cor- 
rected by B.L.S. and are reflected in the revised wage 
tables (attached to the complaint herein as Exhibit ‘‘B’’). 
Two of these corrections were made by B.L.S. as a result 
of the information made available to B.L.S. by NEMA prior 
to the hearing; dozens of other probable or possible errors 
in the data reported by NEMA at that time never were 
checked by B.L.S. The other errors were presented by 
NEMA in affidavits from companies that had erroneously 
reported. Despite the fact that the original questionnaire 
responses were unsworn, the Department of Labor opposed 
correction of the unsworn responses by sworn affidavits 
from the same companies, insisting that cross-examination 
would be denied without appearance at the hearing by 
the affiants; counsel for the Department also opposed an 
adjournment of the hearing adequate to permit the affiants 
to come to Washington, D.C. from various places in the 
United States. In the face of these obstacles, NEMA was 
able to secure the presence at the hearing of persons pre- 
pared to testify from six of the eight establishments whose 
reported data appeared to be in error and remained un- 
corrected. After full testimony and cross-examination 
by one of these gentlemen, counsel for all parties agreed 
to admission into evidence of affidavits from the five other 
establishments from whom witnesses were present and 
prepared to testify. The remaining two affidavits could 
not be considered since it was not possible to secure the 
personal attendance of supporting witnesses. 

13. Since the Department of Labor has steadfastly re- 
fused our attempts to obtain either a list of the establish- 
ments whose wage data are included in the wage tables or 
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to see the documents underlying these tables, we have never 
known and do not presently know the identity of a majority 
of the establishments from whom the data have been ob- 
tained for the most important evidence in the administra- 
tive determination of prevailing minimum wages in the 
motors and generators industry. Both the Secretary of 
Labor and this Court must deal with a record that contains 
no indication as to the sources of data on which this wage 
determination is based. However, based on the limited evi- 
dence described above of erroneous reporting to B.LS., and 
on information and belief, there is a high degree of proba- 
bility that checking with other reporting establishments, 
were their identities revealed, would reveal additional er- 
rors of substantial magnitude. 

14. In addition to refusing production of the documents 
underlying the wage tables, this critical evidence was intro- 
duced by the Department of Labor through the testimony 
of a witness who could not or would not answer any ques- 
tions concerning information in the underlying documents. 
For example, four of the 216 establishments included in the 
wage tables refused to supply information to B.L.S. con- 
cerning minimum wages. The following were the responses 
to some of my questions on cross-examination of that wit- 
ness (p. 122 of Transcript of Hearings) : 


“<Q. Do you recall what minimum wages you assigned 
to each of these four establishments? 
“<A. No, I do not.”’ 


““Q. How could you safely assume that these four 
establishments you did not hear from were not also 
unique (as to the minimum wage which they pay) in 
the sense in which we are speaking? 

“‘A. I could not.”’ 


Nor could the B.L.S. witness recall the name of any company 
included in the wage tables or whether any of the reporting 
companies had raised questions concerning definitions in 
the B.L.S. questionnaire or whether any companies who . 


51 


principally manufacture certain products were meluded: in 
the wage tables. Faced with the suppression of the under- 
lying documents by.the Labor Department by denial. of 
NEMA/’s Application for Subpoena Duces Tecum, and the 
witness’ inability to testify concerning the sources of the 
data in the wage tables, it was requested that the B.L.S. 
witness be permitted to examine the underlying\documents 
in order to provide answers to the cross-examination ques- 
tions he could not otherwise answer. This attempt to get 
at the facts also was opposed by counsel for the Labor 
Department and was not permitted by the Hearing Exam- 
jner. It is ironic to note that in the Tentative Decision by 
the Secretary of Labor, the availability of complete cross-: 
examination was asserted in support of the propriety of 
the Hearing Examiner’s denial of NEMA’s Subpoena Ap- 
plication (27 F.R. at 1915): 


‘(in addition, cross examination at the hearing of the 
testimonial knowledge of the witness who prepared the 
survey was thrown open and availed of by NEMA with- 
out limitation.”’ 


The Secretary’s statement is indeed true that ‘‘the testi- 
monial knowledge of the witness who prepared the survey 
was thrown open’’; it is equally true that the witness’’ 
“testimonial knowledge’? was non-existent with respect to 
the most critical problems in the proceeding. . 

15. Plaintiffs herein contend that they had an absolute 
right under the Administrative Procedure Act: (5 U.S.C. 
§ 1000 et seg.) to see the documents underlying the Labor 
Department’s tabular summary of minimum wages on which 
defendant’s wage determination is based. Without these - 
underlying documents plaintiffs could not adequately cross- 
examine or submit rebuttal evidence to demonstrate that 
the wage data in Table 3 were higher than wages in fact 
being paid. 

16. While other acts by defendant are complained of in 
the instant action, the present motion for a preliminary in- 
junction is limited to the patent denial of a fair hearing by 
virtue of defendant having based his wage determination 
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on summary, tabular evidence when the documents and in- 
formation underlying this evidence were kept secret. 

17. Plaintiffs requested defendant to stay the effective 
date of his determination for thirty days after its publica- 
tion, rather than the seven days proposed by the Labor De- 
partment, for the express purpose of permitting adequate 
opportunity to bring before the Court, before that effective 
date, the serious question of whether plaintiffs had been 
denied a fair hearing. It had been defendant’s practice, 
until recently, to allow a thirty day period before wage 
determinations under the Walsh-Healey Public Contracts 
Act became operative. Nevertheless, the Secretary of La- 
bor’s October 17, 1962 order in this matter by its terms was 
made operative on and after October 24, 1962. 

18. The importance of the question raised by this motion, 
in terms of its ultimate effect upon the defendant’s wage 
determination, cannot be too greatly emphasized. It is 
estimated that, had the defendant relied upon the original 
wage tables prepared by B.LS., his determination would 
have been higher than the determination ultimately made 
by him by at least three cents an hour in the ‘‘fractional 
branch’? and four and one-half cents an hour in the ‘‘non- 
fractional branch’? of the motors and generators industry. 
These are substantial increments in an industry of this size. 
The corrections which accomplished this result were due 
solely to NEMA’s efforts in the face of stubborn adminis- 
trative opposition and involved the data of only eight manu- 
facturing establishments. Had NEMA had available to it 
the data of all 216 establishments surveyed by B.LS., it: 
seems only reasonable to assume that corrections of even 
greater magnitude would have been accomplished. 

19. For all of the reasons stated herein, I respectfully 
urge that the relief requested by this motion be granted. 


/s/ Samus, W. Murray, JR. 


Sworn to before me this 4th day of January, 1963. 


Marr N. Br, 
Notary Public 
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(Caption omitted) 


Derexpant’s Morton ro Dismiss AND IN THE ALTERNATIVE 
ror SUMMARY JUDGMENT; AND OpposiTION TO PLAINTIFFS’ 
Morton ror Pretmiary Insuncrion. 


Comes now defendant by his attorney, the United States 
Attorney, and respectively moves this Court for the 
following: 


L. For the dismissal of the complaint on the ground 
that the Court lacks jurisdiction over the subject mat- 
ter, in that, 


(A) It does not appear that any named plaintiff 
is ‘“‘adversely affected or aggrieved’’ by the chal- 
lenged wage determination within the meaning of 
Section 10(b) of the Walsh-Healey Public Contracts 
Act (41 U.S.C. 43a). . 

(B) Section 10(b) of the Walsh-Healey Public 


Contracts Act does not authorize a class action per- 
mitting a qualified plaintiff to seek relief for un- 
named members of his class who are neither before 
the court nor amenable to the court’s order. 


Il. For Summary Judgment on the ground that 
there is no genuine issue as to any material fact and 
defendant is entitled to judgment as a matter of law. 


Defendant also opposes plaintiffs’ motion for prelimi- 
nary injunction on the aforesaid grounds, and on the addi- 
tional grounds that plaintiffs cannot show that they are 
likely to prevail on the merits or that they will be irrep- 
arably injured, and that denial of plaintiffs’ motion is 
in furtherance of the public interest. 

Attached hereto, incorporated herein, and made a part 
hereof is the affidavit of James S. Reynolds, Assistant 
Secretary of Labor, identified as Government Exhibit 
“A; and the certified administrative record, identified 
as Government Exhibit ‘‘B’’, 
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In support hereof defendants herewith submit a state- 
ment of material facts and a memorandum of points and 
authorities. /s/ Davmw C. AcHESON, 

United States Attorney. 
/3/ Cuantes T. Duncan, 
Principal, 
Assistant United States Attorney. 


/s/ Joserx M. Hannon, 
Assistant Umted States Attorney. 


/s/ Aznotp T. AIKENS, 
Assistant United States Attorney. 


/s/ Sxuvia S. Exxison, 
Attorney, 
United States Department of Labor. 
/s/ James B. Lest, 
Attorney, 
United States Department of Labor. 
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AFFIDAVIT 


Unrrep Srares or AMERICA, 
District of Columbia, ss: 


James J. Reywoups, being first duly sworn, says that: 


1. He is the Assistant Secretary of Labor for Labor- 
Management Relations and by virtue of Secretary’s Order 
No. 6-62, effective March 12, 1962, his duties include super- 
vision of the operations of the Wage and Hour and Public 
Contracts Divisions of the United States Departmen: of 
Labor. 

2. At the request of the Wage and Hour and Public 
Contracts Divisions, the Bureau of Labor Statistics of 
the United States Department of Labor made a compre- 
hensive wage survey for use in a proceeding held at 
Washington, D.C., pursuant to sections 1 and 10 of the 
Walsh-Healey Public Contracts Act (41 U.S.C. 35 and 
43a) to determine the prevailing minimum wages for per- 
sons employed in the United States motors and generators 
industry. 

3. In the course of its survey the Bureau of Labor 
Statistics sent out a questionnaire seeking to elicit wage, 
employment, and sales data from every establishment in 
the United States with ten or more employees which was 
thought to be engaged in the manufacture of electric 
motors and generators. The primary source of information 
used by the Bureau of Labor Statistics to identify the 
establishments to which the questionnaire should be 
directed consisted of listings furnished to the Bureau by 
State Unemployment Compensation Insurance agencies. 

4. The questionnaire contained a pledge that the replies 
thereto would be treated in confidence and would be seen 
only by employees of the Bureau of Labor Statistics while 
preparing statistical tabulations. Likewise, in order to 
obtain the State Unemployment Compensation Insurance 
listings referred to above, the Bureau gave a pledge to the 
States that it would not provide any data contained therein 
to anybody for any purpose and that they would be used 
solely for statistical purposes. 

5. The Bureau of Labor Statistics is the Government’s 
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principal fact-finding agency in the field of labor economics, 
particularly with respect to the collection and analysis of 
data on employment and manpower, productivity and tech- 
nological developments, wages, industrial relations, work 
injuries, prices, and costs and standards of living. Wage 
surveys conducted by the Bureau for the Wage and Hour 
and Public Contracts Divisions comprise a relatively small 
but nonetheless important part of the Bureau’s entire pro- 
gram. Long experience in gathering statistical data has 
demonstrated the desirability of obtaining the voluntary 
cooperation of those from whom information is sought and 
the necessity of giving assurances that all information sup- 
plied will be held in strict confidence. As a practical matter, 
since the Bureau lacks the power to compel testimony, use- 
ful statistical information, including the wage data required 
for use in the proceeding referred to, cannot be effectively 
obtained by means other that the solicitation of voluntary 
cooperation accompanied by a promise of non-disclosure. 
6. In my considered judgment if the Bureau of Labor 
Statistics were required to produce the completed question- 
naires referred to herein for inspection by persons other 
than employees of the Bureau, in violation of explicit 
pledges made to the persons and firms to whom such ques- 
tionnaires were directed and to the States furnishing Un- 
employment Compensation Insurance listings, it would re- 
sult in a loss of confidence in the integrity of the Bureau and 
prove highly detrimental to the many important fanctions 
performed by the Bureau. Moreover, such disclosure and 
the resultant impairment of the Bureau as a fact-finding 
agency would greatly hamper the Secretary in performance 
of the duty imposed upon him by Congress in section 1(b) 
of the Walsh-Healey Public Contracts Act (41 U.S.C. 35) - 
to determine the prevailing minimum wages paid to persons 
employed in the performance of contracts subject to the Act. 


/s/ James J. ReyNowps. 


Subscribed and sworn to before me this 31st day of Jan- 
nary, 1963. 


/s/ Jose Epwanrps, 


My commission expires 8/31/64. Notary Public, D. C. ’ 
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(Caption Omitted) 


Piamrirrs’ Cross-Motion ror Summary JUDGMENT 


Plaintiffs, pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, move this Court for a summary judgment 
in their favor, 


1. Adjudging and decreeing that defendant’s deter- 
mination of prevailing minimum wages in the motors 
and generators industry is null and void and of no 
legal effect ; 

2. Requiring defendant to notify every purchasing 
agency and manufacturer of motors and generators in 
the United States, in such manner as the Court may 
deem appropriate, that defendant’s determination of 
prevailing minimum wages in the motors and genera- 
tors industry is null and void and of no legal effect; and 

3. Granting plaintiffs such other and further relief 
as the Court may deem just and proper. 


This Motion is based upon the Complaint herein, plain- 
tiffs’ Notice of Motion for a preliminary injunction and sup- 
porting papers, and defendant’s motion to dismiss and for 
summary judgment and supporting papers. 

In support of this cross-motion, plaintiffs herewith sub- 
mit a supplemental statement of material facts and a memo- 
randum of points and authorities. 


Dated: Washington, D. C., February 11, 1963. 
Yours, ete. 


Dowovas Lesvure Newton & Invovz, 
The Federal Bar Building, 
1815 H Street, N.W. 
Washington 6, D. C. 
Attorneys for Plaintiffs. 


To: Unrrep States ATTORNEY FOR 
rae District or CoLuMsiA, 
United States Courthoyse, 
Washington, D. C. 2 
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(Caption Omitted) 


Srarement or Marertay Facrs as To WHIcH THERE IS NO 
Genuine Issvz 


(1) On August 21, 1961, the then Acting Secretary of 
Labor issued a notice of a hearing to be held in Washington, 
D. C., on October 3, 1961, to determine the prevailing mini- 
mum wages in the motors and generators industry. 

(2) The hearing was held in Washington, D. C., during 
the period from October 3 to October 10, 1961. 

(3) At the commencement of the hearing, counsel for 
the National Electrical Manufacturers Association (NEMA) 
applied for a subpoena duces tecum requiring production 
of the answers of the individual members of the motors 
and generators industry to a questionnaire by means of - 
which the Bureau of Labor Statistics had made a compre- 
hensive statistical survey of the minimum wages paid by 
establishments with ten or more employees in which the 
manufacture of motors and generators constituted 50 per- 
cent or more of the total sales in 1959. 

(4) On the basis of the responses to these questionnaires 
the Bureau of Labor Statistics prepared statistical wage 
tables for the industry. 

(5) Counsel for the Government opposed the issuance 
of such a subpoena and evidence was heard by the hearing 
examiner on the balance of convenience. 

(6) At the conclusion of this evidence, the hearing exam- 
iner denied the application for a subpoena duces tecum. 

(7) The wage tables prepared by the Bureau of Labor 
Statistics were admitted into evidence. 

(8) On February 23, 1962, the Secretary of Labor pub- 
lished a tentative decision determining the prevailing min- 
imum wages for the motors and generators industry. In 
the tentative decision, the Secretary upheld the trial exam- 
iner’s ruling denying the application for the subpoena 
duces tecum and approved the receipt of the wage tables 
in evidence. 
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(9) The Secretary of Labor, thereafter, published his 
final decision determining the prevailing minimum wages 
in the industry, to be effective October 24, 1962. 


/s/ Davw C. AcHESON, 
United States Attorney. 


/s/ Cuantes T. Duncan, 
Principal, 
Assistant United States Attorney. 
/s/ Josera H. Haxnon, 
Assistant United States Attorney. 


/s/ Aznoup T. ATKENS, 
Assistant United States Attorney. 


/s/ Sxivia S. Exuisox, 
Attorney, 
United States Department of Labor. 


/s/ James B. Letst, 
Attorney, 
United States Department of Labor. 


(Caption omitted) 


SuprrEMENTAL StaTEMENT oF Marermt Facts As To WHICH 
Trere Is No Genuine IssvE 


Plaintiffs adopt the ‘‘Statement of Material Facts”? num- 
bered (1) through (9) set forth by defendant’s attorney 
in support of Defendant’s Motion to Dismiss and in the 
Alternative for Summary Judgment, and in addition thereto 
set forth the following additional material facts as to 
which there is no genuine issue: 


(10) Plaintiffs are manufacturers of motors and gen- 
erators and are in the industry to which the prevailing 
minimum wage determination here complained of is ap- 
plicable. 

(11) The Government purchases substantial quantities 
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of motors and generators and some of such purchases have 
been made from some of the plaintiffs pursuant to. con- 
tracts subject to the Walsh-Healey Public Contracts Act. 

(12) Copies of the “statistical wage tables” referred to 
in defendant’s Statement of Material Facts (4), (7) and 
(8) are appended to plaintiffs’ complaint as Exhibit ‘‘B’’. 

(13) In making his determination of prevailing mini- 
mum wages and in arriving at the decisions referred to in 
defendant’s Statement of Material Facts (8) and (9), de- 
fendant relied almost entirely on said ‘statistical wage 
tables.”’ 

(14) The subpoena duces tecum for which industry coun- 
sel applied in the course of the administrative process 
sought not only the underlying documents upon which said 
“statistical wage tables’’ were based, but also: 


(a) The name and address of each person to whom 
the Burean of Labor Statistics sent a questionnaire ; 
and ; 

(b) The name and address of each manufacturer 


from whom the Bureau of Labor Statistics received 
an answer to the questionnaire. 


(15) Evidence offered by industry and received at the 
hearing established that the originals of said ‘statistical 
wage tables”’ contained errors which, before correction, 
would have resulted in a decision by defendant higher 
than the prevailing minimum wage actually determined 
by three cents an hour in the ‘‘fractional branch’? and 
four cents an hour in the ‘‘non-fractional branch’’.of the 
motors and generators industry. This evidence related 
to the wage and employment data of only eight of the 
216 establishments but involved a significant percentage 
of the 53,176 ‘‘covered workers”’ whose data are contained 
in said ‘‘statistical wage tables.”’ 

The identities of the establishments whose wage and em- 
ployment data are tabulated in said ‘‘statistical wage 
tables’? are not contained in the administrative record 
herein. 
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Dated: New. York, New York, February 11, 1963. 


Donovan Lzisvre Newton & Invrxz, 
By Samvzn W. Muzpxy, Jz., 
A Member of the Firm, 
The Federal Bar Building, — 
1815—H Street, N-W., 
Washington 6, D. C. 
Attorneys for Plaintiffs. 


Entered April 5, 1963 


Uxrren States Disrzicr Courr ror THE Disrricr or 
CotuMBIA 


Civil Action No. .3673-62 


Batpor Exzcric Company, ET AL., PLAINTIFFS, 
v. 


W. Wrap Wrerz, Szcrerary or Lazor, DEFENDANT. 


ORDER 


This cause came on to be heard on the 20th day of 
February, 1963 upon the plaintiffs’ motion for prelimi- 
nary injunction, defendant’s motion to dismiss. and in the 
alternative for summary judgment, and the plaintiffs’ cross- 
motion for summary judgment, together with all the plead- 
ings, admissions on file, the record of proceedings in the 
United States Department of Labor, and affidavits in sup- 
port of and in opposition to said motions. After sub- 
mission of memoranda and hearing argument by ‘counsel 
for the respective parties, and the Court having inter- 
rogated said counsel, upon consideration thereof, it is, by 
the Court, this 5th day of April, 1963, 


OxprREp, ApsupGED anpD Decreep as follows: 


1. Defendant’s motion to dismiss and in the alter- 
native for summary judgment is denied. 41 U.S.C. 
§ 48a(b); Ruth Elkhorn Coals v. Mitchell, App. D.C., 
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1957, 248 F.2d 635; Associated Industries v. Ickes, 2d 
Cir., 1943, 134 F.2d 694; Reade v. Ewing, 2d Cir., 1953, 
205 F.2d 630; Davis, ‘‘Standing to Challenge Govern- 
mental Action,’? 39 Minnesota Law Review 304, 367. 

2. Plaintiffs’? motion for summary judgment is 
granted. 41 U.S.C. §43a (b); 5 USC. § 1006 (e) ; 
Powhatan Mining Co. v. Ickes, 6th Cir., 1941, 118 F.2d 
105. 

3. Plaintiffs’ motion for preliminary injunction is 
now moot and is therefore denied. 


And it is further Oxperep, ADSUDGED aND DECREED as 
follows: 


4. Defendant’s determination of prevailing mini- 
mum wages in the motors and generators industry, as 
published on October 17, 1962 at page 10163 of the 
Federal Register (27 F.R. 10163), is null and void and 
of no legal effect. 

2. Defendant, his successors in office, and his and 
their agents and representatives, are hereby enjoined 
from enforcing or attempting to enforce in any man- 
ner said minimum wage determination. 

3. Defendant, within twenty-two (22) days from the 
date of this Oxpzr, shall cause a full copy of this 
Orpen to be published in the Federal Register of the 
United States and shall cause a further copy hereof 
to be mailed directly to every purchasing agency or 
contracting officer of the United States to which he, 
or his agents or representatives may heretofore have 
directed a copy of his determination of October 17, 
1962. 

4. That, on defendant’s motion, a stay of this Oxpze 
is hereby granted until April 15, 1963. 


By raz Court: 
/s/ Borsrra SHELTON MaTHEws, 
United States District Judge. 
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Unrrep States Disratcr Covrr ror THE Disrricr oF 
CoLuMBIA 


Civil No. 3873-62 


Baxpor Exectric Co., ET AL., PLAINTIFF, 
vs. 


W. Wiiuarp Wietz, DEFENDANT. 


Norice or APPEAL 


Notice is hereby given this 5th day of April —, 1963, 
that defendant, W. Willard Wirtz, hereby appeals to the 
United States Court of Appeals for the District of Colum- 
bia from the judgment of this Court entered on the 5th 
day of April —, 1963 in favor of plaintiff, Baldor Electric 
Co., et al., against said defendant, W. Willard Wirtz. 


/s/ Dav C. AcHESON, 
United States Attorney for defendant. 


CC to: Samven W. Muspxy, Jz., Esquine, 
Donovan Leisure Newton & Irvine, 
2 Wall Street, 
New York 5, New York, 

and 

Federal Bar Building, 
1815 H Street, N. W., 
Washington 6, D. C. 
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[1] DeparTMENT oF LaBor 
Wace axp Hour axp Pusiic Contracts Divisions 


In the matter of: Prevamre Mrsimum WacEs IN THE 
Morors anp Gewenarors [wpusTRY 


Conference Room B, 
Departmental Auditorium, 
Washington, D. C., 
Tuesday, October 3, 1961. 


Hearing in the above-entitled matter was convened, pur- 
suant to notice, at 10:10 am., before CiirForD P. Grant, 
Examiner. 


APPEARANCES : 


Samus. W. Morrsy, Jr., Ese, Ricnazp L. Bonn, Eso., 
and Cuartes Ecan, Eso., Donovan, Leisure, Newton, and 
Irvine, 2 Wall Street, New York, New York, Counsel for 


Moror axp Genegator Section or National ELecrricaL 
Mawvracturers Association and all member companies 
thereof. 

Rours S. Tassext, 155 East 44th Street, New York, New 
York. 


Ow Besatr or THE National ELECTRICAL ManvFACTURERS 
ASSOCIATION. 


Unions: 


Seymour Braxpwerx, Economist, AFL-CIO, 815 16th 
Street, N. W., Washington, D. C. 

Dowatp S. Wasserman, Economist, IvTeRNaTIONAL Asso- 
cution or Macurnists, AFL-CIO, 1300 Connecticut Avenue, 
N. W., Washington, D. C. 

Cartes C. Kuwste, LyrernationaL UNIon OF ELEcTRICAL 
Rapio & Macurse Workers, AFL-CIO, 1126 16 Street, 
N. W., Washington, D. C. 
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[2] Roger A. Vonzanp and Epwarp H. Gueartne, IBEW, 
1200 15th Street, N. W., Washington, D. C. 


DEPARTMENT OF LaBok: 


Wutiam A. Lows, Esq. and Entc Frac, Esq. Office 
of the Solicitor, Department of Labor, Washington, D. C. 
Narsan P. Epstexy and Tuomas J. Jupce, Wage and 
Hour and Public Contracts Divisions, Department of 
Labor, Washington, D. C. 
[3] PRoceEDINGs 

Examiner Grant: Gentlemen, not so much for your in- 
formation, because I am sure that you are all fully informed 
of the purpose of this hearing, but simply to identify for 
the record, it is being held pursuant to a notice issued by 
the Secretary of Labor for the purpose of receiving evi- 
dence to enable a determination to be made of the prevail- 
ing minimum wages in the motors and generators industry 
under Section 1 of the Walsh-Healey Public Contracts Act. 

The subjects and issues on which evidence is to be re- 
ceived are more particularly defined in the notice of 
hearing and that notice also makes reference to the rules 
of practice governing the procedural development of the 
hearing and subsequent proceedings. 

Before we get under way, are there any preliminary 
questions to be asked? 

Perhaps it might be appropriate for me at this point 
to state that Mr. Murphy, counsel for the National Electric 
Manufacturers Association has submitted to me—in fact, 
submitted to me yesterday morning—an application for a 
subpoena duces tecum, together with a supporting affidavit 
and a supporting memorandum. 

Not having had an opportunity to read the application 

or consider the memorandum, I indicated to Mr. Murphy 
that I would prefer to withhold any ruling on the applica- 
tion for the [4] subpoena until the hearing got underway. 
J also informed Mr. Murphy that I have had some experi- 
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ence with similar applications in earlier proceedings of 
this kind and that the Government had invariably opposed 
the issuance of such a subpoena. 

Gentlemen, I would like, just for the purpose of discuss- 
ing the procedure that I am to follow in the consideration 
of the application—I don’t know whether it is in order now 
to discuss it on or off the record, but if you have any sug- 
gestions, I would be glad to hear from either Mr. Murphy 
or Mr. Lowe, or both. 

Mr. Lowe: I received a copy of the papers to which the 
Hearing Examiner refers about 45 minutes ago. I have had 
an opportunity to skim through them. 

On behalf of the Government, I do now move that no 
subpoena be issued pursuant to the application. 

The grounds for my motion are that the withdrawal of 
the answers to the questionnaires which the application 
seeks is forbidden by Title 29 of the Code of the Federal 
Regulations, Part 2.9, which forbids the withdrawal of such 
documents without the consent of the Solicitor. 

The Solicitor’s consent has not been given, nor indeed 
does it appear from the papers that it has been requested. 

And the Government objects also to the grant of such a 
subpoena because it seeks the production of documents 
which are not shown to be relevant to the inquiry and 
because it makes an [5] unreasonable demand. 

With reference to the problem of relevance, the Gov- 
ernment points to the fact that all that is sought is some- 
thing to cast doubt on evidence which it rightly apprehends 
will be introduced, offered in evidence here. But there is 
no offer of evidence which will cast doubt on the evidence 
to be introduced. It is merely in the nature of a fishing 
expedition in which counsel hopes to find something which 
will cast doubt on the evidence to be introduced here. 

Secondly, with reference to the reasonable scope of the 
evidence sought, there the Hearing Examiner will be called 
upon to balance the need for the examination sought by 
the application against the burden to the Government in 
producing the documents which are sought. 

With reference to that, counsel has buttressed his ap- 
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‘plication with a subpoena in which he endeavors to go 
into the facts of the matter with reference to his need. 

The Government would like an opportunity also to make 
a factual showing with reference to the burden on the 
Government to make the production which is sought here. 

For the purpose of making that factual showing, we 
would request that its witness, Norman Samuels, be ex- 
amined briefly on the question of the burden to the Gov- 
ernment in complying with the subpoena. 

Mr. Murray: May I respond, Mr. Examiner? 

[6] Examiner Grant: Very well, I will defer further, 
Mr. Murphy, the ruling on the application for the subpoena. 

Mr. Branpwet: Since this is all on the record, it may 
be helpful to identify for the record what it is the subpoena 
seeks. 


Mr. Morpxy: I will be glad to do so. 


I am speaking on this point, your Honor, not only on 
behalf of the association here, but on behalf of all the mem- 
ber companies of that association engaged in the manufac- 


ture of motors and generators. 

What the subpoena seeks, Mr. Brandwein, is in substance 
the questionnaire responses received by the Bureau of 
Labor Statistics from the 216 or 212 establishments covered 
by the wage table with the exception of those responses 
from a list of companies set’ forth in a schedule to the 
subpoena. 

In addition, the subpoena seeks some related and inci- 
dental information such as a list showing the name and 
address of each person or establishment to whom a copy of 
the questionnaire was sent, a list showing the name and 
address of each person or establishment from whom BLS 
received a response, and whatever instructional materials 
were prepared and furnished in connection with those lists. 

Before speaking to the substance of our application, your 
Honor, I would like to mention one point that Mr. Lowe 
brought out. He referred to the regulations which, in lan- 
guage, [7] prohibit withdrawal of questionnaires, or in- 
formation of the type that these questionnaires are, with- 
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out the consent of the Solicitor. In the course of that 
subject, he said the Solicitor had not been requested. 

I am not familiar with the intra-agency complexities of 
who is in what office of the Department of Labor. 

Our affidavit does point out, however, that at a confer- 
ence with representatives of the Department—if my memory 
serves me correctly, Mr. Lowe was present at that time—in 
February of this year we requested the information that is 
sought in this subpoena and were advised that the policies 
of the Bureau of Labor Statistics were such that that in- 
formation could not be produced for our inspection. 

On the ground of relevance, your Honor, it seems to me 
that there can be little doubt but that what we are asking 
for is relevant. 

The very terms of the notice of hearing in this matter 
make clear that data with respect to the wage structure and 
employment of establishments in the industry is probably 
the most relevant kind of evidence involved in a determina- 
tion of this kind. 

Further, on the point of relevance, we have pointed out 
in our affidavit that on the basis of information which we 
have been able to acquire through our own efforts, we be- 
lieve that errors and mistakes have been made by the re- 
porting [8] companies to such an extent as seriously to 
question the accuracy and validity of the wage tables based 
on those questionnaires, which wage tables, as Mr. Lowe 
pointed out, are said in the notice of hearing are to be 
offered in evidence in this matter when the time comes. 

Mr. Lowe has said that we are engaged in a fishing ex- 
pedition, again speaking on the point of relevance. 

I submit, your Honor, that when we have made it clear 
that we are seeking only information with respect to ques- 
tionnaires with respect to establishments from whom we 
have not been able to get information on our own efforts, 
and when we submit an affidavit which points out that on 
the basis of information that is available to us there is at 
least reasonable ground to believe that there are errors 
and mistakes, that the question of relevancy is clear and 
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it cannot be reasonably said we are engaged in a fishing 
expedition. 

In a fishing expedition, you serve a subpoena on the other 
side that asks for everything he has. We have not asked 
for that. We have asked for one specific type of documents. 
We have listed the companies whose questionnaires we do 
not need. We have specified in considerable detail the 
efforts we have gone to to get the information on our own. 

On the question of reasonableness, Mr. Lowe takes the 
position that this would impose a great burden on the 
Government. 

Now, he may be talking of one of two kinds of burdens. 
[9] One is the burden to the Bureau of Labor Statisties of 
searching its files and putting together the information that 
we have requested. That is the kind of burden that forms 
the grounds for a motion to quash a subpoena. 

The second kind of burden he may be speaking of is the 
burden which the Government will urge it will assume by 
having to diverge from a policy of confidentiality, which I 
am aware it has followed rigorously throughout these 
hearings. % 

Either of those burdens, it seems to me, if they do exist, 
form the grounds for a motion to quash. They do not 
form the grounds for opposing an application for a sub- 
poena duces tecum. 

I would like to speak further about the question of 
burden. 

We have brought this application under Title 50, Section 
903.19 of the Code of Federal Regulations, Title 41, Pub- 
lic Contracts, Revised as of January 1, 1961, which sets 
forth the rules applying to hearings of this kind. 

That section which I referred to states, in paragraph (a) 
thereof, “Subpoenas requiring the attendance of witnesses 
or the presentation of a. document from any place in the 
United States at any designated place of hearing shall be 
issued by the Secretary or the Hearing Examiner upon 
request and upon a timely showing in writing of the gen- 
eral relevance and reasonable scope of the evidence sought.” 
[10] This section does not speak in terms of “may be 
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issued”; it speaks in terms of “shall be issued.” 

It seems to me that what the Government’s real objection 
is to our application is this question of confidentiality, 
which has formed a core of their objections to this kind of 
application in prior hearings. 

I urge the Hearing Examiner to recognize that confiden- 
tiality, like a claim of privilege, is the grounds for a motion 
to quash a subpoena and is not grounds to oppose the issu- 
ance of a subpoena. 

I urge the Hearing Examiner not to consider now 
whether should he issue a subpoena that the respondent 
to that subpoena, the Commissioner of Labor Statistics, 
should be required to produce the documents requested. 
That is a matter that can be argued when we have the 
subpoena and can serve it on the Commissioner. 

Mr. Lowe: I have heard no reason why all of the objec- 
tions to a subpoena, including those which would be suffi- 
cient to quash it were it issued, cannot be considered while 
the Hearing Examiner has under advisement the question 
whether to issue the subpoena. 

For that reason, the Government requests leave to call 
a witness to prove the reasons why the subpoena should 
not be issued, just as counsel applying for the subpoena 
has furnished the record with an affidavit setting forth 
factual reasons [11] why he thinks a subpoena should issue. 

Mr. Murruy: Well, Mr. Examiner, does the Bureau of 
Labor Statistics appear as a party in this matter and are 
they represented by Mr. Lowe in this matter? 

Examiner Grant: I will ask Mr. Lowe to answer that, 
Mr. Murphy. 

Mr. Lowe: I represent the Secretary of Labor, with all 
the bureaus which compose it. 

Mr. Muresy: I take it the answer to my question is yes. 

Examiner Grant: Mr. Murphy, I have a little difficulty 
sometimes between distinguishing why I should issue or 
refuse to issue a subpoena from the same reasons why I 
should quash a subpoena. 

I don’t think there is any question but what an agency 
may refuse to issue a subpoena if it has reason to believe 
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that the subpoena would not be enforced by a court. There- 
fore, I am inclined to defer the issuance of the subpoena 
until I have explored further the reasons why it:should or 
should not be issued. 

Mr. Muresy: Well, we shall certainly defer to the Ex- 
aminer’s wishes as the procedure here, but I would like to 
reply to your question about the difference between oppo- 
sition to an application and motion to quash. : 

I think it is simply a question of who has the burden of 
doing what. So long as we are discussing our application in 
[12] terms of grounds for a motion to quash, the burden 
is on us. And we are confusing questions of reasonableness 
and relevancy with questions of confidentiality and execu- 
tive privilege. 

When we are talking about a motion to quash, then the 
burden is on the party making that motion to establish the 
grounds for it. 

Examiner Grant: Well, I don’t fully agree, Mr. Murphy. 
I think that the question of reasonableness is as pertinent 
to the issuance of the subpoena as it is to the consideration 
of a motion to quash. 

In the previous proceedings in which an application of 
this kind has been made, I am fairly certain that not only 
have such legal considerations been taken into account, 
such as the regulations to which Mr. Lowe referred, but 
also as to the question of the factual need and necessity for 
the hearing to guarantee the right of cross-examination as 
it is used within the meaning of the Administrative Pro- 
cedure Act. 

I think I will stand on that ruling, Mr. Murphy, that I 
will defer consideration of the subpoena. 

In other words, to put it differently, I am declining at 
the moment to issue the subpoena without prejudice to your 
right to renew it at a later stage in the hearing. 

Mr. Murrny: I take it we will first have preliminary 
testimony from Mr. Samuels at which point I can renew 
my request? 

Examiner Grant: Yes, sir, I would assume so. 

[13] Mr. Lowe: Will you take the stand, Mr, Samuels. 
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Whereupon, Norman J. SamvzLs was called as a witness 
and, having been first duly sworn by Hearing Examiner 
Grant, was examined and testified as follows: 


DrmecT EXAMINATION. 


By Mr. Lowe: 


Q. Give us your fall name, Mr. Samuels. 

A. Norman J. Samuels. 

Q. By whom are you employed, Mr. Samuels? 

A. The Bureau of Labor Statistics. 

Q. What is your position with the Bureau, Mr. Samuels? 

A. Lama labor economist. 

Q. Have you had anything to do with preparing wage 
data for submission, for offering in evidence at this hear- 
ing, dealing with the minimum wages which are prevalent 
in the motors and generators industry? 

A. have. 

Q. I show you a document which I have marked Govern- 
ment Exhibit Number 1. 


(The document above referred to was marked as Govern- 
ment’s Exhibit No. 1 for identification.) 


By Mr. Lowe: 


Q. I ask whether you are familiar with that document? 
{14] (Document handed to witness) 

A. Iam. 

Q. What function did this document play in the gather- 
ing of information for use in the wage survey? 

A. This was the questionnaire form that each of the 
establishments contacted in this industry or presumably 
in this industry, completed for use in this hearing. 

Q. I direct your attention to the first page of the exhibit, 
after the blank for company identification, to material which 
is underscored in importance by being enclosed in a black 
box. 

Do you see the material to which I have directed your 


attention? 
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A. I do. 

Q. Will you read it into the record? 

A. “This study is being made at the request of the Wage 
and Hour and Public Contracts Divisions, U.S. Department 
of Labor, for use in proceedings to determine the prevail-. 
ing minimum wage under the Walsh-Healey Public Con- 
tracts Act. The items of inquiry on the questionnaire as 
well as the definition of industrial coverage and other 
survey definitions were developed by the Wage and Hour 
and Public Contracts Divisions for the specific purpose of 
these proceedings after consultation with industry and 
labor representatives. The replies will be treated in confi- 
dence. The completed questionnaire forms will be seen [15] 
“only by sworn employees of the Bureau of Labor Statistics 
and no information identified by company name will be 
released. The nature of the tabulations required for pre- 
vailing minimum wage determination may result in a 
showing of limited data for some individual establishments 
without identification by company name.” 

Q. Now, Mr. Samuels, the Hearing Examiner has before 
him an application filed on behalf of a trade association 
known as the National Electrical Manufacturers Associa- 
tion and certain member companies which request that the 
answers to this questionnaire be produced for their exami- 
nation. 

Could you honor that portion of the request made on 
behalf of the NEMA group consistently with the pledge 
you have just read? 

A. I could not. 

Q. I call your attention to the portion of the pledge you 
have just read which appears at the end of the first para- 
graph of it and refers to a consultation with industry and 
labor representatives. 

Do you know what that consultation was? 

A. Yes. It consisted of one or more—I am not certain 
of the more—meetings prior to the development of the final 
questionnaire or the plans for proceeding with these hear- 
ings. 

The panel meetings were attended by representatives 
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of both industry and labor and their advice sought by the 
[16] Department and by the divisions on the conduct of 
such—— 

Q. Were they attended by the NEMA group which files 
this application? 

A. To the best of my recollection, yes. 

Q. Now, at the time, was there something like a document 
like Government Exhibit Number 1 before the group? 

A. Yes. 

Q. Was that for the purpose of discussing what it should 
or should not contain? 

A. Yes. 

Q. Was there objection made at that time to the docu- 
ment containing the pledge of confidence you have read 
into the record? 


Mr. Murrpsy: Objection, your Honor. Irrelevant. 

Mr. Lowe: I am trying to show that the group which is 
now demanding release of these documents in violation of 
this pledge acquiesced in the questionnaire having the 
pledge in the first place when they were met for the pur- 


pose of determining what should be in the questionnaire. 

Mr. Murray: If the question, your Honor, were whether 
the industry representatives at the panel had requested 
this pledge, that might be a relevant question. 

Mr. Lowe: I submit that there is no difference to the 
question whether they requested it be there or whether they 
requested it be scratched out if it was in the draft before 
them. [17] They were there for the purpose of formulating 
the draft. 

Examiner Grant: Well, I am not too sure of its rele- 
vance, Mr. Lowe, but I conceive that the knowledge on the 
part of the industry representatives that this statement 
was in the questionnaire might be of some relevance. 


By Mr. Lowe: 


Q. Was the material you have read into the record from 
the black box on the face of the questionnaire on the draft 
of the questionnaire which the representatives of industry 
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and labor, including the NEMA group, were met to formu- 
late? 

A. It was. 

Q. Was the request made on their behalf or anybody’s 
behalf that the questionnaire not contain any such pledge? 

A. There was not. 

Q. How long have you been associated with the Bureau, 
Mr. Samuels? 

A. It is about 12 years. 

Q. Are you familiar with other proceedings in which the 
Bureau has collected wage data for use in determining 
prevailing minimum wages under the Walsh-Healey Act? 

A. Iam. 

Q. Is this pledge of confidence an unusual feature in the 
collection of such data? 

A. No, it is not. 

Q. Has it been of all the others with which you are 
(18] familiar? 

A. Each and every one. 

Q. Does the Bureau of Labor Statistics collect labor 
statistics for purposes other than determining prevailing 
minimum wages under the Walsh-Healey Act? 


Mr. Murrsy: Objection, your Honor. Irrelevant. 
Mr. Lowe: I am not sure whether the witness answered 


or—— 

Examiner Grant: I don’t believe so. 

No answer. 

Mr. Lowz: The Government responds to the objection 
pointing out it expects to prove from this witness that the 
burden of the Government in producing the documents 
which the subpoena demands would be such as to make 
useless the whole work of the Bureau of Labor Statistics 
to so hamstring it that it could not perform its useful func- 
tion in wage determinations of this type or its useful func- 
tions generally as commanded by the statutes of the United 
States. That’s the reason the question goes to the other 
work of the Bureau as well as the work of the Bureau in 
preparing data of the sort which will be offered in evidence 
here. 
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Mr. Murpsy: I submit, your Honor, that the only other 
work of the Bureau that would be relevant on this point 
would be work that results in a tabulation offered in evi- 
dence in an administrative proceeding of this kind. 

[19] Examiner Grant: Well, I thought that was what 
your question was directed to, Mr. Lowe. 

Mr. Lowe: The Government seeks to prove from this 
witness that if this subpoena is granted as requested, not 
only will the Bureau be unable to collect information of 
this sort for introduction in these proceedings, but that its 
other useful work will also be brought to a halt and all of 
this underlies the Government’s burden in responding to a 
subpoena such as the one which is offered here. 

Examiner Grant: He may answer it. 

Can you recall the question, Mr. Samuels? 

Mr. Lowe: I will be glad to present it again, if— 

The Witness: Would you please? 

Mr. Lowe: If the witness doesn’t recall it clearly. 


By Mr. Lowe: 


Q. Does the Bureau collect other statistical data—by 
“other,” I mean other than that which is intended to under- 
lie wage surveys for use in determining prevailing mini- 
mum wages under the Walsh-Healey Act? 

A. It does. 

Q. What sorts of other statistical data does the Bureau 
collect? : 

I don’t ask for a complete itemization, just the major 
ones that come to your mind. 

A. The Bureau collects and publishes data in a number of 
[20] broad fields. One of these is in the field of wages and 
in industrial relations, occupational wage surveys, indus- 
try wage surveys, community wage surveys; data relating 
to strikes, work stoppages; data relating to contract provi- 
sions, all in the field of wages and industrial relation. 

In addition, the Bureau collects and publishes data in 
the field of prices, both wholesale and consumer prices. 
These have great relevance for many aspects of the econ- 
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omy itself, as well as in determining the trends within the 
economy. : 

In addition, the. Bureau collects and publishes data on 
employment hours and earnings. This is: monthly pro- 
gram providing great detail on the trends and movements 
within the labor force of the. economy on a monthly basis. 

The Bureau collects and publishes data and studies on 
productivity and technological developments. The' Bureau 
also collects and publishes data in relation to international 
labor aspects. ; 

I am bogged down at the moment. There are others. 

Q. Does a pledge, such as the one you have read into the 
record from Government Exhibit 1, underly the collection of 
most of the data which you have outlined in answer to 
my last question? 

A. I am trying to think of an exception and at. the 
moment I am unable to. 

To the best of my knowledge, all of the data collected 
[21] and published by the Bureau are based on voluntary 
cooperation and a pledge of confidentiality is given in 
return. 

Q. If a subpoena requesting these responses were to be 
issued by the Hearing Examiner as the agent of the Secre- 
tary of Labor and enforced against the Commissioner of 
Labor Statistics, how would that affect the ability of the 
Bureau to collect data of the same sort, data for use in 
determining prevailing minimum wages under the Walsh- 
Healey Act? 

A. The Bureau could no longer guarantee its pledge of 
confidentiality and would in all likelihood go out of busi- 
ness. 

Q. You think the data could not be collected efficiently 
without such a pledge which would be respected? 

A. No, it could not. 

Q. And if the Bureau should violate its pledge here, 
having given it under the circumstances you describe, do 
you think trust could be placed in the Bureau’s pledge if 
it were ever to give it again? 

A. <I do not. 
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Q. Do you think that data of the type which has been 
collected for use in determining prevailing minimum wages 
here could be as well collected in any other way? 

A. I don’t believe so. 

Q. Now, with reference to the other work of the Bureau, 
is it authorized by appropriation statutes of the United 
States? 

A. It is. 

[22] Q. What would be the effect on that work if the 
Bureau were to violate its pledge here by complying with a 
subpoena such as the one which has been requested? 


Mr. Murray: I am sorry, Mr. Examiner, I don’t under- 
stand that question. 

Mr. Lowe: I think the problem is whether the witness 
understands it, because the question was directed to him. 

Mr. Murpuy: I can hardly cross-examine him if I don’t 
know what you asked him. I am not familiar with the Bu- 
reau’s work in connection with appropriation statutes. 

Mr. Lowe: I think the witness will be able to advise 
him about the Bureau’s work eventually. 

Examiner Grant: I think I will let him answer, Mr. 
Murphy. If you have any questions on clarification of the 
answer, certainly you will have that opportunity to ask 
him. 

The Witness: Now I have gotten confused. Would you 
repeat your question, Mr. Lowe? 


By Mr. Lowe: 


Q. If the Bureau were to violate its pledge here by re- 
sponding to a subpoena such as the one which has been 
requested, what affect would that have on the other work 
of the Bureau? 

A. The other work of the Bureau would be affected in 
the manner that I have indicated before. I believe that they 
could not carry on the work that they have been—the 
Bureau could not carry on the work that it has been carry- 
ing on in all of these [23] fields of labor statistics. 

Q. Is the work in these other fields of even greater scope 
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than the work in collecting wage data for prevailing mini- 
mum wage determinations? 

A. I am not entirely sure what you mean by “scope,” 
Mr. Lowe. 

Q. Devote more man hours to it. 

A. Oh, certainly. Certainly. This is a very minor portion 
of the work in my own branch, let alone the work in my 
division or the work of the Bureau. 

Q. Has any of the companies who supplied data in re- 
sponse to the questionnaire you have before you, which has 
been identified as Government’s Exhibit 1, any of those 
companies, released you from your obligation of confidence 
which you have read into the record? 

A. They have not. 

Q. Have any of the companies which belong to the motors 
and generators section of the— 


Mr. Murrry: Objection, your Honor. I think that the 
list and the application that we have made indicates that we 
are not requesting data of those companies. 

Mr. Lowe: The Association and all of the member com- 
panies of its Motors and Generators Section have filed 
here an application for this data for all the companies 
that have responded, less only certain ones on a list not 
otherwise [24] identified as being the membership of the 
Motors and Generators Section or anyone else. For that 
reason, counsel has inquired whether these very companies 
which have demanded the release of this data have them- 
selves given consent to its release. 

Mr. Murrey: I withdraw my objection, Mr. Examiner. 

Examiner Grant: Very well. 

The Witness: No companies have given any consent to 
the Bureau of Labor Statistics to release any data by 
company name. 


By Mr. Lowe: 


Q. Now, the application also asks for a list showing the 
“name and address of each person or establishment in the 
United States to whom the Bureau of Labor Statistics 
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sent a copy of the questionnaire form described in para- 
graph 1 above.” 

Now with reference to that demand, let me first ask you, 
what was the principal, the main list used by the Bureau 
as a mailing list or contact list identifying the companies’ 
plants it should contact to seek answers to the questions 
which appear in Government Exhibit Number 1? 

A. The primary source of our information are the Un- 
employment Compensation Insurance listings that are given 
to us by the individual states. 

Q. Now, are these listings made generally available by 
the individual states whose property they are? 

A. They are not. 

[25] Q. Does the Bureau have to give any assurance to 
the individual states with reference to confidential treat- 
ment of those lists in order to get them? 

A. Yes. 

Q. What sort of assurance does it give them? 

A. We pledge that we will not provide any data from 
these lists of any sort that they are to be used as a source 
for statistical tabulation and to be used only for statistical 
purposes. In fact, we must inform the states each time we 
use the list of the purpose, indicating the purpose for which 
it is to be used. 

Q. Now, if the Bureau were to comply with the subpoena 
which contained a demand such as the demand I have just 
read, could that be done without violating the pledges you 
have given the several states in order to obtain the lists 
in the first place? 

A. I don’t believe so. 

Q. And if you were in this case to violate the pledges 
you have given to these states, do you comprehend they 
will trust you with such lists in the future? 

A. Iassume they would not. 

Q. Are those lists used for other purposes than the pur- 
pose of making a wage determination for this particalar 
industry? 

A. Are they used by us for other purposes? 

Q. Yes. 
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[26] .A. Yes. i oe 

Q. Do you assume that you would lose this - valuable 
source of such lists for these other purposes as well as for 
the purpose of making wage determinations under the 
Walsh-Healey Act? . 

A. Ido. I do. 

Q. Now, the application for subpoena which the Hearing 
Examiner has before him also demands a subpoena which 
would require a list showing the “name and address of each 
person or establishment in the United States from whom 
the Bureau of Labor Statistics received a completed copy 
of the questionnaire form described in paragraph 1 above.” 

Now, will you look at Government Exhibit Number 1 
again, and I direct your attention to item 1 of the questions, 
“Company identification.” 

Would compliance with the subpoena which required the 
“name and address of each person or establishment in the 
United States from whom the Bureau of Labor Statistics 
received a completed copy of the questionnaire form de- 
scribed in paragraph 1” require you to reveal the informa- 
tion given in answer to item 1? 

A. It would. 

Q. Would that be within the scope of the pledge of con- 
fidence you have given on the face of the questionnaire? 

A. It is. 

[27] For that reason, would you be able to comply with 
this item of such a subpoena? 

A. No. 

Q. Without violating the pledge of confidence you have 
read into the record? 

A. No, we could not. 

Q. Now, item 4 of the demand is “for the originals or 
copies thereof, if the originals cannot be produced, of all 
correspondence and all instructive, informative, and other 
documents prepared, furnished, or received by the Bureau 
of Labor Statistics in connection with the questionnaire 
form described in paragraph 1 above. 

Do you know what kind of documents those are? 

.. Let me show it to you in writing. 
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Examiner Graxt: I will show him. He can look at this, 
Mr. Lowe. 


(Document handed to witness.) 


The Wrrness: Well, there are only, so far as I know, two 
kinds of correspondence or documents that we have that 
would fit this. One is a—it is a rather standard memo that 
goes out to our field representatives indicating what com- 
panies they should contact, when they should contact them, 
and how they should generally conduct the personal visits 
that they make or the visits to the nonrespondents in our 
follow-up work. 


By Mr. Lowe: 


Q. Let me interrupt you at that point in your response. 
[28] A. Yes. 

Q. Insofar as that document names or identifies the com- 
panies or plants that they are to visit, could you produce 
that document without violating the confidences you have 


described to me? 

A. No, I could not. 

Q. Go on. I stopped your itemization of the several 
documents that might be responsive to this. 

A. Yes. 

Q. Will you continue. 

A. The second type would be correspondence which we 
would have had with specific companies or establishments 
with regard to the questionnaire that they had submitted. 

We would have had some question relating to the data 
and would have written and asked them to clarify the in- 
formation they had given us. 

Q. Would that type of correspondence necessarily iden- 
tify the companies and plants, either from whom you had 
obtained data or from whom you were seeking data, so as to 
be within the confidential inhibition you have described to 
us? 

A. That is correct. 

So far as I know, these are the only such documents that 
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there. would be, outside of the tapes, the machine tapes, 
tabulations that we get which are then put into this form. 
(Indicating) 

[29] Insofar as the questionnaire form itself is one of 
the types of documents falling within the description here, 
are you prepared to reveal to the group applying for the 
subpoena duces tecum the questionnaire form which was 
used in preparing this survey which I believe has been 
identified as Government Exhibit Number 1? 

A. Oh, yes. 


Mr. Lowe: That concludes the Government’s questions 
of the witness and the Government’s factual showing relat- 
ing to the burden it would be to the Government to comply 
with the subpoena which has been requested. 

On that basis, the Government submits that the balance 
before the Hearing Examiner is the possibility only, the 
bare possibility that counsel requesting the subpoena can, 
by examination of these documents, discover some error 
in the tabulation, as on the one hand, no promise that it 
will but a mere hope that it will on the other hand, as op- 
posed to the whole usefulness of the Bureau of Labor Sta- 
tistics on the other hand. 

I don’t believe it necessary for me to address myself 
further to the balance of convenience, which is before the 
Hearing Examiner. 

Mr. Murray: May I have the opportunity to examine? 

Examiner Grant: Surely. 

Mr. Murrny: I wonder, Mr. Examiner, in view of the 
fact the witness has testified at some length about Govern- 
ment [30] Exhibit 1 for identification, if Mr. Lowe would 
have any objection to offering it in evidence. 

I would have no objection to its being received. 

Mr. Lowe: I am sorry, I didn’t hear the fall—— 

Mr. Muresy: Since there has been so much talk about 
the questionnaire form, would you have any objection to 
putting it into evidence now? 

Mr. Lowe: If there is no objection to its receipt, the 
Government offers in evidence Government Exhibit 1. 
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Mr. Murray: Very well, that is a copy of the form of 
the questionnaire? 

Mr. Lows: It is. 

Examiner Grant: Very well. I will receive the ques- 
tionnaire form as Government’s Exhibit Number 1. 


(The document heretofore marked Government’s Exhibit 
No. 1 for identification was received in evidence.) 


Cross EXAMINATION. 


By Mr. Murpsy: 


Q. Mr. Samuels, were you present at a meeting here in 
the Department I believe on February 28, 1960, held at my 
request, at which there were present myself, my associate, 
Mr. Bond, Mr. Lowe, Mr. Ganz, Miss Fitzpatrick, and your- 
self, sir? 

[31] A. I believe I was, but frankly I don’t recall it. 

Q. Perhaps it would refresh your recollection if I say 
this is a meeting requested by us after our clients had re- 
ceived what I believe is referred to in the Department as 
the “dummy” tables. 

A. I am sure I was present, Mr. Murphy. I don’t recall, 
really. 

Q. Do you recall! that on that occasion, I made a request 
to the Department’s representatives, including yourself, in 
the general form of that which is under discussion here? 

A. Yes. I don’t remember it being at that specific time, 
but I do recall a meeting at which you made that request. 

Q. Do you recall that I offered, if it would alleviate the 
Bureau’s problem, to receive that as in camera information 
which was not to be made available by me to any company 
or establishment engaged in the motor generator business? 

A. No, I do not recall this. 


Mr. Murpny: I have here a copy of a letter signed by 
me and addressed to Mr. Ganz which I would like to show 
to the witness. 


By Mr. Morpxy: 


Q. Mr. Judge kindly informs me I dated that conference 
February 1960; I should have said February 28, 1961. 

Does that help? 

A. Not really. 


[32] Mr. Murrny: Do you have any objection to my show- 
ing it? 
Mr. Lowe: No. 


By Mr. Murpry: 


Q. I am showing the witness copy of a letter dated March 
1, 1961, addressed to Mr. Samuel Ganz, Assistant Adminis- 
trator, Wage and Hour and Public Contracts Divisions, 
United States Department of Labor, entitled “Re: Pro- 
posed minimum wage determination for the motor and 
generator industry.” 

I ask the witness to look at the first paragraph on the 
first page and the third full paragraph on the third page 
thereof. 


(Document handed to witness.) 


A. This one? (Indicating) 

Q. Yes, this one here (indicating). 

Does that refresh your recollection, Mr. Samuels? 

A. Let me emphasize that I am saying that my recollec- 
tion is vague. I took no notes of this. I am sure that what 
you say here is correct. 

I have a recollection of such a meeting, and normally 
this question comes up in this type of meeting, so I am sure 
it did arise at that one as well. 

This particular point that they were to be given to you 
and seen by no one else I do not recall as such, but I am 
sure that it would have been—you would have gotten the 
same response from me whether you promised to keep them 
confidential [33] yourself or not. 

Q. Were you also present, Mr. Samuels, at a panel con- 
ference in another matter, in the matter of engines and tur- 
bine industry, in which questions were raised with respect 
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to the pledge of confidentiality which appears on the third 
page of Government Exhibit 1? 
[34] A. I was at the panel conference meeting relating to 
engines and turbines. 

Q. Was I present at that conference, do you recall? 

A. Yes, I recall it was a rather large one—well-attended. 

Q. Do you recall industry at that time did suggest a 
change in the wording in this pledge of confidentiality, the 
substance of which would have been that the completed 
questionnaire forms would be made available only to the 
Bureau of Labor Statistics and the counsel for the parties 
in the matter as in camera material. 


By Mr. Lowe: 


I object to the conference details which led to the ques- 
tionnaire for use in some other industry as being pertinent 
—as not being pertinent to the positions taken by the par- 
ties leading to the development of this questionnaire. 

Mr. Muspuy: I agree, your Honor, it doesn’t seem— 
I agree it does seem a little incidental. However, Mr. Lowe, 
over our objection, made much through the witness’s direct 
examination of the fact that at the panel conference in this 
matter, in June, 1960, there was no objection raised by 
industry representatives to this pledge of confidentiality. 
We intend to establish later on in these hearings by testi- 
mony of our witnesses that the persons who represented 
industry at that time, including an associate of my firm 
were unfamiliar with the problems that crop up from time 
to time in these Walsh-Healey [35] matters, that this was 
the first determination proceeding any of them had been 
involved in, that they felt competent to question or to dis- 
cuss only those items of the questionnaire form which re- 
lated to the industry as they understood it. 

I would not wish the record to be left in a state that 
would indicate that silence was acquiescent by persons in 
that degree of education about these matters. 

Examiner Grant: I think you are entitled to show that 
in response to Mr. Lowe’s question. 

Mr. Murpxy: Thank you. 
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Do you recall the questions, Mr. Samuels? 

‘The Wrrness: Yes. I just asked my associate if he had 
anything in the notes to refresh my memory on the par- 
ticular point. I have a rather vague recollection that the 
point was raised, but I am not really certain. J assume 
that you do have the notes and are correct, Mr. Murphy. 


By Mr. Murpxy: 


Q. Mr. Lowe has described for you in the course of di- 
rect examination of you the materials that are sought by 
the subpoena which we seek. Directing your attention to 
the first and principal portion of that application, which is 
the responses received by you from the establishments 
whose data is covered by wage tables, I asked whether you 
have those responses in your custody or possession and by 
you, I mean you or your Bureau. 

[36] A. Yes. 

Q. How big a mass of documents is that, Mr. Samuels? 

A. The total number would be 639. 

Q. Of responses included in your wage tables? 

A. Not of the responses included in the wage tables, 
but of responses to the questionnaire. 

Q. Well, perhaps my question was inartfully worded. 
Our request is limited by references to tables 1, 2, 3, 4, 5 
and 6 which have been made available to industry and I 
assume other parties in this matter some weeks ago. If 
you will look on the second page—— 

A. I see. You have indicated received by the Bureau 
of Labor Statistics from each of the 212 establishments 
except those listed. 

Q. Yes. Speaking now of the 212 responses, how great 
amass of documents is that? 

A. It amounts to 212 forms. 

Q. Is it as much as a file drawer of documents? 

A. No. 

Q. I would like to say on the record, Mr. Samuels, before 
proceeding further in this matter what I have said to you 
informally when we had discussed this question, and that, 
I wish to make it clear that neither I or my clients have any 
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doubt as to the integrity of the Bureau of Labor Statistics, 
and J regret in my putting you in what I consider an unfair 
position [37] and having said that I would like you to 
think back to the panel conference held in this matter in 
June 28, 1960 with respect to what you have already testi- 
fied. 

A. I take it you mean of February. 

Q. No, sir. February 28, 1960 was an informal meeting. 
June 28, 1960 was the date of the Labor-Management 
Panel Conference which initiated these proceedings. Are 
we back there now? Did any of the industry representa- 
tives question—request that this pledge of confidentiality 
be put on Government Exhibit Number 1? 

A. At the panel conference, no. 

Q. Did any representatives of the motor and generator 
industry request of you prior to the panel conference that 
any questionnaire form such as Government Exhibit Num- 
ber 1 contain a pledge of confidentiality? 

A. This is a very general questionnaire, Mr. Murphy. 
The problem of any questionnaire in confidentiality goes 
pretty far back. 

Q. Iam speaking of this questionnaire. 

A. This particular questionnaire—the answer is no. 

Q. Who was it that originally made the decision to put 
a pledge of confidentiality on Government Exhibit Ex- 
hibit 1? 

A. On Government Exhibit 1? 

Q. Yes, sir. 

A. The Bureav of Labor Statistics. 

[38] Q. And was that decision made in consultation with 
industry representatives other than the occasion of the 
Labor Management Panel Conference to which we re- 
ferred? 

A. No. 

Q. Now, I—you say, Mr. Samuels, that to the best of 
your knowledge, an application of this kind has been made 
for these questionnaire responses at each previous Walsh- 
Healey proceeding? 

A. Not at each. At a number. 
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Q. Have those applications ever been granted to your 
‘knowledge? 

A. There was one, I think—I was given a copy of it 
once, but whether it was really ever granted, I am not 
sure. I believe that it was addressed to me, but whether 
it was actually granted—I think it was a copy that was 
being asked to be issued. I don’t believe it was ever 
granted, actually, so to my knowledge the answer is no. 

Q. Have you ever been directed by any hearing examiner 
to produce the documents requested or of the nature re- 
quested here? 

A. I have never been. 

Q. I take it then, that you base your testimony of the 

effect of the production of these documents not on personal 
experience but as a result of your general knowledge ability 
in the field of statistics? 
[39] A. No, something more than that, Mr. Murphy. 
There have been in the past in our work specific instances 
in which we have been faced with an accusation that the 
pledge of confidentiality had been violated. In each of those 
eases we were able to prove that such a pledge had not 
been violated. If we had not been able to prove it, we 
would not have been able to collect data. In fact, we were 
not able to collect data until we were able to indicate that 
the pledge had not been violated. 

Q. Are you speaking now of Walsh-Healey surveys? 

A. No, I am speaking of general survey work by the 
Bureau. 

Q. Let’s talk about Walsh-Healey, sir. 

A. All right. 

Q. Speaking of Walsh-Healey surveys, does the—is the 
Bureau of Labor Statistics charged with any responsibili- 
ties to administer the Walsh-Healey Public Contracts Act? 

A. It is not. 

Q. What arrangements are made for the survey work 
that your office in the Bureau of Labor Statistics under- 
takes in connection with this and other Walsh-Healey mat- 
ters? 

A. The arrangement is a transfer of funds from the 
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Wage and Hour and Public Contracts Divisions for the 
specific purpose of conducting a survey for them. 

Q. Do you enter into any kind of written agreement with 
[40] them? 

A. I believe that there is intradepartmental agreement 
relating to budget that would obviously be written with the 
transfer of these funds which we estimate it will cost that 
we will do the surveys that they request. 

Q. Are you aware of the fact, Mr. Samuels, when you 
undertake these wage surveys that the results produced 
by them, namely, a wage table, will be offered in evidence 
in connection with Walsh-Healey hearings of this nature? 

A. Yes. 


Q. What other kind of statistics does the Bureau of 
Labor Statistics accumulate and make available for use in 
administrative proceedings? 

A. I am unable at the moment to think of any specific 
work that was done in connection with a specific admin- 
istrative hearing. Obviously, all of our work and all of our 


publications become public documents and are used in a 
variety of both administrative and private hearings. 

Q. Can you think of any other type of statistical survey 
which your Bureau undertakes for the purpose of gathering 
evidence to be offered in an administrative proceeding? 

A. I am not entirely sure whether these are administra- 
tive proceedings, since I don’t know the limits of the ma- 
terial. We do collect data specifically for the purpose of 
determining or helping to determine the wages of blue 
collar workers of the [41] Federal Government, particu- 
larly in the various Defense Departments as well as some 
of the other departments. These are specifically collected 
for them. Whether those are administrative proceedings, 
I am not certain. 

Q. In connection with any of these other types of data 
that you collect, do you know at the time of collection that 
you or someone from your office is going to be requested 
to testify as a witness for the purpose of putting into the 
record evidence resulting from that survey? 
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A. You are speaking generally now? I lost the first part 
of the question. 

Q. Well, it’s probably a bad question. Let’s go back and 
take it one at a time. 

A. All right. 

Q. As a result of your experience, I take it you know 
when one of these determination proceedings beings and 
your Bureau is requested to undertake a survey, that at 
such time as there may be hearings in that matter, either 
you, yourself, or some other gentlemen representing your 
office will be requested to attend the hearing and testify 
as a witness concerning that survey? 

A. Yes. 

Q. Is there any other kind of survey which you under- 
take with respect to which you have that same knowledge 
at the time you undertake it? 

[42] A. I don’t want to close out the possibility of some 
beyond my knowledge but my answer to that at the moment 
is no. 

Q. Now, Mr. Samuels, at the close of your direct exami- 
nation, the Counsel for the Government in renewing his 
motion to deny our application, which application has not 
yet been refused, said that in balancing the equities as op- 
posed to all of the policy interests to which you have testi- 
fied, there is on the other side in favor of my position only 
a wan hope that out of these documents I might be able 
to make something. Again, I do not wish to be unfair to 
you, but is it not a fact that once the hearings on the sub- 
stance of this matter gets underway, you will be prepared 
to read for the record a correction of the wage tables— 
in the wage tables? 

A. That is correct. 

Q. Is it not also a fact that you are able to make that 
statement because of information which industry brought 
to your attention? 

A. It is. 

Q. Did I not call on your and other representatives of 
the Department approximately 8 days ago with an offer to 


92 


discuss with you all of the errors and inconsistencies which 
we thought might exist in your wage tables? 

A. You did. 

Q. Did I not offer to discuss—did I not offer to disclose 
to you as a representative of the Bureau of Labor [43] 
Statistics all the data which I had upon which my infor- 
mation was based? 

A. You did. 

Q. Now, Mr. Samuels, you have also testified on direct 
examination that data collected by your Bureau of Labor 
Statistics could not be collected as effectively in any other 
manner in the manner in which you proceed—do you recall 
that testimony? 

A. Relating to the confidentiality—there may be more 
efficient methods of collection, but relating to confidentiality, 
my answer is the same. 

Q. Did you have in mind in giving your testimony your 
statistical collection work in general, or did you have in 
mind these Walsh-Healey proceedings? 

A. Both, Mr. Murphy, both. 

Q. Are you generally familiar with the regulations under 
which this kind of hearing is conducted—generally? 

A. I think my answer would have to be, Mr. Murphy. 

Q. Are you aware of the fact that in this type of hear- 
ing and in connection with these proceedings the Hearing 
Examiner and the Secretary of Labor have the power to 
issue subpoenas upon request, meeting certain conditions? 

A. I understand this is so. 

Q. Why do you feel that a collection of data by the 

subpoena method would not be as effective as a collection of 
data by your method? 
[44] A. A collection of data by the subpoena method? 
Well, the Bureau of Labor Statistics would not do it in 
that fashion, so we move to some other area. The collection 
would have to be done by some one other than the Bureau 
of Labor Statistics. Would it be just as efficient? It prob- 
ably would. 

Q. You also testified, Mr. Samuels, that the request, 
that the granting of our request and your production of 
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the documents subpoenaed would mean that the Bureau of 
Labor Statistics would go out of business? 

A. Yes. 

Q. Isn’t there any other alternative? 

A. Yes, there is another alternative to which the Bureau 
does not subscribe. The alternative being compulsory re- 
porting. 

Q. I suggest to you that another alternative might be 
that the Bureau of Labor Statistics would withdraw from 
participation in Walsh-Healey proceedings? 

A. Yes. 

Q. That is alternative, isn’t it? 

A. Yes, it certainly is. 

Q. Now, sir, you also referred to the fact that the prin- 
cipal list of establishments used by you in initiating your 
survey is compiled from data furnished by State unemploy- 
ment compensation agencies? 

A. That is correct. 


[45] Q. Is that data that you receive requested by you 
for the specific purpose of. undertaking the survey in this 
proceeding? 


A. It is not. 

Q. For what purpose do you receive it? 

A. For the purpose of compiling lists from which to 
make statistical studies. 

Q. Did you testify, Mr. Samuels, that every time you 
use that list you request permission from the States to do 
so? 

A. Not permission, but we have to inform them for what 
purpose the lists are being used. 

Q. I take it then that you informed 50 States in this 
proceeding? 

A. We informed the Bureau of Employment Security, 
Department of Labor, that has the relationships with the 
States as such. 

Q. The Bureau of Employment Security being a Federal 
agency? 

A. That is correct. 
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Q. Do you know what they did after you gave them that 
information? 

A. No, I do not. 

Q. Do you know as a matter of fact whether the States 
are even aware that their unemployment compensation was 
used for the preparation of this list? 

[46] A. I do not. 

Q. Do you know as a matter of fact, Mr. Samuels, that 
each of the 50 states and the District of Columbia forbids 
disclosure of this information? 

A. I do not. 

Q. It is a fact, isn’t it, Mr. Samuels, that some States 
do not prohibit disclosure of this information? 

A. Ido not know this to be a fact. 

Q. Are any other sources of information used in com- 
piling what I think you described as your master list or 
principal list? 

A. Yes. 

Q. What kind of sources are they? 

A. These sources are the awards notices that we get 
from the wage and hour and public contracts division. 
They are any lists that we get from the association, the 
industry associations or the labor unions. They are any 
other sources that might be available to us publically, pub- 
Hications of lists of companies and so forth. 

Q. When did you receive the notices of awards for this 
purpose in this matter? 

A. I would assume that we got them prior to mailing 
our questionnaire. I don’t have a precise—— 

Q. It would be some time prior to the first of this year, 
would it? 

[47] A. Yes, yes. 

Q. Did you receive a list of establishments from Mr. 
Brandwein or one of his establishments representing labor? 

A. Yes. 

Q. Did they request that that list be treated in confidence? 

A. No, they did not. 

Q. Did you receive a list of establishments from the 
National Electrical Manufacturers Association? 
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A. We did. 

Q. Was there a request that that be treated in confidence? 

A. There was not. 

Q. Did you consult any industrial or commercial direc- 
tories such as Thomas Directory? 

A. Yes. 

Q. Is that confidential information? 

A. It is not. 

Q. Now, when you have compiled lists from all these 
sources, do you then make an effort to eliminate duplica- 
tion? 

A. We do eliminate duplication. 

Q. And when the duplication has been eliminated you 
then prepare a master list which constitutes your initial 
mailing list, is that correct? 

A. Well, we don’t actually compile the list, they are all 
on little 3 by 5 cards from which we then directly type the 
[48] names and addresses on the questionnaires. 

Q. Those cards indicate the source from which you got 
the name? 

A. Yes. 

Q. And how many establishments can you say were on 
your initial list in this manner? 

A. On the initial list there were 759. 

Q. Were all those 759 names that you got from the State 
unemployment? 

A. No, they were not. 

Q. Is it the substance of your testimony on direct exam- 
ination that confidentiality of this type of information 
applies without regard to the source of the data? 

A. It does. 

Q. Does it apply to the establishments whose names were 
given to you by the Electrical Manufacturers Association? 

A. It does. 

Q. Does it apply to the list given to you by Labor? 

A. It does. 

Q. Does it apply to the list compiled by you from the 
Thomas Directory? 

A. It does. 
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Q. What is the basis for that policy? 

A. The basis for that policy, Mr. Murphy, is, that all of 
those contacted responding or not responding to a survey 
we [49] consider to be confidential. 

Q. Before you go on, Mr. Samuels, I am not interrupting 
to be rude, but we are talking about one thing at a time. 
We are talking about a list of establishments to whom you 
sent the initial questionnaire. 

A. We consider that those firms to whom we sent ques- 
tionnaires requesting information, that such a list is con- 
fidential. This has been a standing rule with the Bureau 
of Labor Statistics. 


Q. What is the basis for that rule? 

A. Well, being primarily the basis of the rule stems 
from the fact that our major sources of information is the 
U.C. list. True, there are other lists that we have used 
here. Nevertheless, to differentiate between them would 
be somewhat difficult in this respect. 

Q. But these cards that you refer to indicate, so you 


have testified, that some of the names came from the unem- 
ployment compensation and some did not? 

A. That is correct. 

Q. So a policy which seeks to protect the confidential 
information of the State agencies would not apply, would 
it, to information received from other sources? 

A. Well, the problem, Mr. Murphy, is that it goes beyond 
the particular list that we sent questionnaires to. These 
companies are presumed to be within the scope of a survey 
[50] that we are conducting and with the guarantee that 
all the lists will be kept confidential, whether they re- 
sponded to it or not or whether they provide data or do 
not, whether they were contacted or not contacted—that is 
all part of the confidential procedures. 

Q. You mean to testify, Mr. Samuels, that despite the 
language of Government Exhibit 1, you interpret this pledge 
as being a pledge that you will not reveal any informa- 
tion as to anybody who is in any way, shape or form econ- 
nected with the survey? 
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-A. That is correct. We will not discuss any information 
of any sort by company name. 

Q. What does the phrase mean on Government Exhibit 
1, and no information identified by company name will be 
released. 

A. I don’t know how to phrase it any differently. No 
information by company name will be released. 

Q. Does that not mean to you that your pledge relates 
to two things—one, the company name, and two, some in- 
formation. 

A. That is correct. 

Q. And what is the objection to producing a list only of 
company names? 

A. Well, once releasing a company name in any connec- 
tion whatsoever, one releases information about that com- 
pany. 

Q. How is that? 

A. Well, in the first place the information released is 
[51] that it is presumed to be within the scope of this survey 
or any survey. 

Q. But of the 793 establishments on your initial list, 
roughly 570 odd were not in scope? 

A. That is correct. 

Q. How is there any prejudice with respect to those 570 
establishments ? 

A. It is our feeling that all of the establishments that 
are part of a survey, however minute that part is, however 
irrelevant that part is, is entitled to the same protection 
as all other establishments? 

Q. As a result of your pledge of confidentiality on Gov- 
ernment Exhibit 1 or as a result of the Bureau of’ Labor 
Statistics policy? : 

A. The pledge appearing on Government Exhibit I is a 
result of the Bureau of Labor Statistics policy, general 
policy. 

Q. How do you interpret this pledge of confidentiality 
on Government Exhibit 1 as applying to a list of company 
names? 

A. Well, let’s go back a step. My answer to the last ques- 
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tion was that the pledge here results from a Bureau of 
Labor Statistics policy which policy states that no list of 
companies by name will be released to anyone. 

Q. Does it say so on Government Exhibit 1? 
[52] A. It says that no information—the precise language 
that we have read—no information identified by company 
name will be released. 

Q. It doesn’t say no company names will be released, 
does it? 

A. No information by company name will be released. 

Q. Mr. Samuels—— 

A. Information being that they were contacted in this 
survey. This is information. 

Q. Mr. Samuels, is the data we are seeking here available 
to the Hearing Examiner? 

A. It is not. 

Q. Is it available to Mr. Lowe? 

A. It is not. 


Q. Is it available to the Secretary of Labor when he 


makes his determination? 

A. It is not. 

Q. Does the Bureau of Labor Statistics on rare occasions 
make an error? : 

A. Of course. 

Q. On occasion has it been your experience that there are 
errors contained in the reports filed with you? 

A. Yes. 

Q. What assurance does anybody have that all of those 
errors have been caught? 

[53] A. None. 

Q. Now, in preparing the wage tables which, according 
to the notice of hearing, will be put in evidence here in due 
course, do you from time to time collect the reports which 
you have received and based on something you know from 
those reports contact the company which filed it? 

A. We do. 

Q. And do you ask them questions? 

A. We do. 
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Q. And-do you find on occasion that they have not 
reported properly? 

A. Yes. 

Q. Is anybody: able, in your opinion, as an expert stat- 
istician, to weigh and analyze and find mistakes in a sum-+ 
marized tabulation without access to the reports on which 
that tabulation is based? 

A. This is sometimes possible—generally, I would say 
No. 

Q. Generally you can’t know whether a company has 
reported correctly or incorrectly, can you, unless you have 
seen that company’s reports? : 

A. Even that would not tell you whether they have re- 
ported correctly or incorrectly or whether the data are 
reasonable? 

Q. Certainly if you havn’t seen that company’s report 
it would be a very remote possibility that you could know 
whether [54] that company had reported correctly or in- 
correctly, isn’t that true? 


Mr. Morrxy: No further examination. 
Mr. Lowe: I have a few on redirect. 


ReEpIRECT EXAMINATION. 


By Mr. Lowe: 


Q. Mr. Samuels, how do you determine from a company’s 
answers to the questionnaire, which is Government Exhibit 
1, whether the company is within the scope of your survey 
or not? 

A. It is determined by the responses to the specific 
questions geared to determine whether or not the company 
is in scope. These questions relate to its products and to 
its employment. 

Q. You analyze on Exhibit 1 the answers to question, 
IU, to determine whether its production brings it within 
the scope of your survey? 

A. Yes. 


Q. Well, now, if a company is identified by company 
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name as being one on your list or as being one on your list 
which you counted as within the scope, one on your list as 
counted not being within scope, have you identified in some 
way its answer to the questions under III? 

: A. Yes. 

Q. In violation of the expressed terms of your pledge 
on the first page? 
[55] A. Yes. 

Q. Now, when counsel was inquiring from you about 
whether we could as efficiently obtain wage data by issuing 
subpoenas to all seven hundred and some odd companies 
you testified were on your list, did you intend to give hima 
considered response as to whether that would be as efficient 
a way to gather wage data for proceedings such as this? 


Mr. Murrxy: Objection. I am not sure whether I know 
what is a considered response. 

Mr. Lowe: I am asking how much consideration under 
later testimony he gave in questions under cross-examina- 
tion this one in particular? 

The Wrrxess: We have the problem of efficiency. My 
assumption is that you would collect the data by subpoena 
just as you might collect it voluntarily with a pledge. 
Whether this is more or less efficient, I don’t know. 


[56] By Mr. Lowe: 


Q. Did you give any consideration as to how long enforce- 
ment proceedings against those 700 companies would take 
to enforce the subpoena against them to require the pro- 
duction of the data involuntary and without any pledge of 
confidence? 

A. I did not. I forgot to give consideration to legal mat- 
ters in these answers. 

Q. You didn’t mean to speculate that would be as efficient 
a way of obtaining the data as a way that has been adopted 
for this proceeding, would you? 

A. Your question revises my opinion. It does not seem to 
be as efficient. 

Q. Now, I direct your attention again to the paragraph 
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of the demand here which seeks a list showing the name 
and address of each person or establishments in the United 
States to whom the Bureau of Labor Statistics sent a copy 
of the questionnaire form described in paragraph 1(a) 
above. Now, your attention was directed in cross-exami- 
nation to the fact that your list included some additions 
which you obtained from nonconfidential sources. I ask 
you again, bearing that in mind, could you reveal this whole 
list without violating the pledges that you have given 
several States concerning the confidentiality of the lists 
they supplied you? 
A. No, sir. 


Mr. Lowe: That is all. 

[57] Mr. Murray: Can I ask two questions? 
Mr. Branpwern: May I interpose several questions? 
Examiner Grant: Yes. 


By Mr. BranpwEIn: 


Q. Industry counsel asked you a number of questions 
about the services of the Bureau to Government agencies 
with wage determination functions. Were you employed 
by the Bureau of Labor Statistics during the wage stabili- 
zation period, in the Korean War years? 

A. I was. : 

Q. Do you recall that that Government agency provided 
substantial funds to the Bureau of Labor Statistics to 
gather and furnish it with wage data to be used in its wage 
control functions? 

A. Ido. 

Q. Has the Bureau been provided funds by appropria- 
tion for use in gathering information for the Civil Service 
Commission’s use? 

A. It has. 

Q. Are you frequently called upon by other Government 
agencies to provide wage data you have collected for their 
use in determining wage levels of their employees? 

A. We are. 

Q. Now, on another matter, I gather you have stressed 
that the Bureau relies entirely on the voluntary cooperation 


[58]-of the people from whom it solicits wage and other 
statistical information? 

A. That is correct. 

Q. Are you aware that organized labor has on & number 
of occasions asked that- the Bureau be given mandatory 
power to gather such information and the Bureau has 
resisted this effort? 

A. I am. 

Q. You indicated that this approach which you gave, the 
approach of voluntary cooperation rests heavily on the 
pledge of confidentiality. Is this a theoretical theory on 
your part or have you had practical experience with an 
employer withholding cooperation? 

‘A. We have had experience with employers withholding 
cooperation and as I indicated, there have been times when 
the withholding was based on the false premise that we had 
not maintained our pledge of confidentiality. 

Q. Did you succeed in gathering information from all of 
the establishments within scope of survey in the motors 
and generators industry? 

A. We did not. 

Q. Could you indicate how many establishments refused 
for one reason or another to provide you the information 
you sought, even though you gathered that they were 
within scope of survey? 

‘A. Four of those which were determined to be within 
[59] scope of the survey would not provide us the wage 
data necessary. 


Mr. Braxpwers: I have no farther questions. 
Mr. Musrsy: I have two questions. 


By Mr. Munpsy: 
Q. Is your field of expertise law or statistics? 
A. Economics, really. 
Q. Iamend the question to law or economics? 
A. Economics. 


Q. Did you mean to testify in response to Mr. Lowe on 
redirect that the gathering of this material by the subpoena 
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method would result in less valid data than the data which 
is gathered by your procedures? 
A. No. 


Mr. Muzrry: I have no further questions. 

Examiner Grant: Mr. Samuels, I have one, perhaps two. 

T think that you were questioned by: Mr. Murphy im re- 
gard to the possibility of error on the part of the Bureau 
of Labor Statistics. Let’s relate that to the particular wage 
survey that was made in this case. 

What is the margin of possible error in compiling the 
wage tables from the information given to you by industry 
members in the questionnaire? The margin of possible 
error, I will put it that way? _ 

The Wrrxess: I am having a little difficulty with your 
[60] question, Mr. Grant. There are two kinds of errors. 
One is that the data that we have originally are in error or 
the second possibility that we have tabulated the data in 
error. Ne 

Examiner Grant: That is the one Iam questioning you 
on now. 

The Wrrness: The latter? 

Examiner Grant: The latter. 

The Wrrxess: This is true—we are all human—but the. 
possibility of tabulating errors is very remote. They go 
through several checks and cross-checks and tests and proof 
reading, so that while it is possible for an error to creep 
in, it would not, in your terms, margin of error would not 
be of great magnitude. It would be rare, as a matter of 
fact. : 

Examiner Grant: Now, let’s turn to the first type of. 
error. In examining the questionnaires in preparation of 
the tables, do you, on occasion, more or less frequently 
find errors in the information reported to you by industry 
members? 

The Wrrvess: Yes. 

Examiner Grant: And what do you do in’such a case? 

The Wrrxess: In such a ease we recontact the individual 
providing us with the information and ask him to clarify 
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what he has reported. Normally, the kind of error we find 
is one that either contradicts some other material that we 
have, for example, an employment figure U.C. tape, that 
[61] if the employment figure we get on the individual 
report is significantly different from the employment figure 
that they had reported on unemployment compensation, we 
will check this. In other cases in terms of wage data, where 
it does not look reasonable, where we will find a large gap 
between rates of pay where you would not normally find 
such a gap in a wage structure, we will recheck to determine 
whether or not the rate reported so far removed from all 
other rates is correct. This type of error is what we catch. 

Examiner Grant: Then you check the answers given to 
you on these questionnaires returned not only on the basis 
of the information apparent from the face of the question- 
naire, but you check it with other information that you 
have from other sources. 

The Wirnrss: Yes. 

Examiner Grant: To determine the accuracy? 

The Wrrness: Yes. Well, in addition, for—as another 
example, an establishment which we had pretty solidly 
feld was within scope of the survey and they will report 
back that they are not within scope of the survey, based on 
the particular item, item 3 in this case. We will then check 
it out against other directories, Thomas, Dun and Brad- 
street, anybody else who might be classifying on an SIC 
basis, at least, and again recheck the firm on that basis. So 
we use all of the collateral information information that is 
available [62] to us. We also have on many occasions 
looked at questionnaires which we have received in other 
surveys, not just these, from the same company or establish- 
ments to check some of these results. 

Examiner Grant: I think that is all. 

Mr. Murpsy: Your Honor, I regret prolonging this, but 
I would like to ask a couple of questions on the points that 
you have brought out. ; 

Examiner Grant: Surely. I really meant to ask those 
questions earlier to give you the opportunity to requestion 
him on the subject. . 
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By Mr. Murpxy: 


Q. On this question of checking responses, Mr. Samnels, 
if a company reports to you on the questionnaire that the 
lowest wage paid, actually paid, to any of its people within 
the scope of the affair here, is $1.58 to $1.58 and nine- 
tenths cents, whereas in fact, the wage paid to that person 
is $1.57 to $1.57 and nine tenths, is that an error which you 
are apt to discover? 

A. No, I don’t think we would be able to discover that. 

Q. If a company reports to you with specific reference 
to Government Exhibit 1 that 60 percent of its 1959 sales 
were of products within the scope of the survey, and in 
fact that percentage should have been 40 percent, would 
you have checked that? 

[63] A. No. 

Q. If a company reports to you that it has 1,000 covered 
employees and in fact it has 100, is there any way in which 
you could know that that error had been made? 

A. If you would bring your figures a little closer together. 
I expect your extreme case would probably show up. 

Q. Thank you for the help. 

Suppose they stated a total covered. Suppose they had 
1,000 and they stated 900? ‘ 

A. No, we probably wouldn’t. 

Q. The only way you can check that type of information 
is to actually go to the establishments and talk to the people 
engaged there and perhaps to examine their records, isn’t 
that the fact, Mr. Samuels? 

A. That is correct. 


Mr. Mureny: Thank you, sir. 


[68] Mr. Lowe: The Government, of course, renews its 
objection to the issuance of a subpoena on the same grounds 
which were announced this morning. The Government 
would call the Hearing Examiner’s attention to another 
hearing, which Mr. Grant presided for tires and related 
products to the fact that precisely the same sort of data 
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which is here requested was requested then for the same 
purpose, that the same evidentiary showing was made both 
seeking the documents and opposing their production, that 
the Hearing Examiner refused to require their produc- 
tion and that the Secretary of Labor in review of the 
determination sustained the Hearing Examiner in his 
refusal on precisely the same grounds which counsel for 
the Government has here advanced and on the same sub- 
stantially identical facts. In brief, the issue so far as 
reasonable scope of the evidence sought requires the same 
balance, the balance seems to the Government so clear that 
the Government will not use the Hearing Examiner’s time 
or the record in expounding at length and will rest its case 
in the Hearing Examiner’s sound discretion. 

Mr. Murray: Mr. Examiner, I regret, as I said before, 

prolonging this and I apologize for the good people over 
here for purposes other than hearing the lawyer’s 
argument. 
[69] It is clear as Mr. Lowe stated and in prior proceed- 
ings Hearing Examiners have refused a request much in 
the nature of the one we have made here and have refused 
to order the Bureau of Labor Statistics to produce this 
type of document. It is equally clear it is the long standing 
policy of the Bureau of Labor Statistics not to divulge this 
type of information. Therefore, I am well aware of the 
fact that I am paddling against the current. But, I consider 
this to be the single most important point in this hearing. 
The questions of the principles of the Walsh-Healey Act 
involved and its application. 

Insofar as the method of our effort to secure access to 
these data is concerned, I think there can be no question 
but this application for subpoena is the proper method. The 
Secretary of Labor held in the fabricated structural steel 
case that if a party wants to seek access to this type of 
data it should do so by the subpoena method. I think it is 
equally clear that all we are talking about here is the 
question of confidentiality. If there is any issue of reason- 
ableness or relevance, and I don’t think there is, it is based 
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on the question of confidentiality. Now, I appreciate the 
position that the Bureau of Labor Statistics is in. 

And as I have said in my examination of Mr. Samuels, I 
think he has been put in an unfair position. It should be 
clearly borne in mind here, however, that this is a [70] 
proceeding which was initiated by the Department of Labor 
and as far as I know none of the companies for whom I am 
speaking requested a wage determination proceeding. It 
was at the Department of Labor’s—they proceeded to col- 
lect this data. It was the Department of Labor’s decision 
or the decision of the Bureau of Labor Statistics to place 
on questionnaire forms, such as Government Exhibit 1, 
the pledge of confidentiality. 

It is not a decision, I believe, which in this manner was 
even discussed with industry and while industry did not 
raise any objection to the pledge, it certainly did not 
request the pledge. In this case we have made a showing by 
an affidavit that there are reasonable grounds to believe 
that inspection of the underlying data with the oppor- 
tunity which they would afford to check with the individual 
companies covered by these wage tables would indicate 
that a degree of erroreous information has been supplied 
to the Bureau of Labor Statistics. It was developed through 
Mr. Samuels’ testimony that he is unable to now when 
erros have been made in the very important and funda- 
mental matters on these responses such as whether. the 
accurate wage was reported, whether the company accu- 
‘rately reported its sales or whether the company accurately 
reported its work force and the force of its covered 
employees. 

In a prior determination in the tires and related products 
industry to which reference was made by Government 
[71] counsel, when the Secretary of Labor passed on this 
question, he pointed out and I quote from page 8743 of 
the Federal Register, Wednesday, October 28, 1959, “There 
is no suggestion that any of the 64 plants whose wages 
are analyzed in the survey are not properly included.” We 
have raised the suggestion that plants in these wage tables 
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have not been properly included and when these hearings 
“proceed to the substantive issues we will offer evidence on 
this point. We have referred to that point in our support- 
ing affidavit. 

The courts have on a number of occasions passed on 
this very issue. Not so far as I am aware issues arising 
out of this type of proceeding, but issues raised by proceed- 
ings of a very similar kind. 

There is a case in the Ninth Circuit in 1949, Willow 
Point Oysters, in which the Court of Appeals for that 
cirenit held that a party in a rule making proceedings before 
the Federal Security Agency, had a right to inspect and 
use for cross-examination purposes the massive documents 
upon which tabular evidence was based. There is a decision 
by the United States Court of Appeals, 1937, to the same 
effect in regard to proceedings that would adjust property 
values conducted by a State public utility commission. 
There is a decision to the same effect by the Fourth Circuit 
in 1941 in the case of Powhatan Mining Company against 
Ickes, in which the court stated that in sessions of this 
kind when [72] when the agencey’s determination is based 
upon tabular material to which the parties affected have 
not had access, that this procedure, and I quote violates the 
essential canons of fairness laid down by the court. 

This is not privileged material that we are talking abont. 
There has been no claim of priviledge asserted here. It is 
the sort of material that is confidential. It is asserted that 
it is confidential. It has been testified that information of 
this kind has never been disclosed in a Walsh-Healey pro- 
ceeding and yet despite that fact there is considerable 
testimony as to the effects which such a disclosure would 
have all of which I submit is hypothetical. 

The fact of the matter is that there are going to be intro- 
duced in evidence here six wage tables. They are the 
evidence upon which basically the Secretary of Labor will 
be asked to make his determination. We have discovered 
what we believe, and I of course cannot assert that our 
pelief is 100 percent accurate, a number of errors and incon- 
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sistencies: some of which would ‘effect the level at which 
the. Secretary would make his determination; were ‘he to 
apply his median concept. 

Mr. Samuels has testified that when this hearing gets to 
the merits he will be prepared to read into the record:a 
correction of the wage tables. We have developed through 
testimony and through our affidavits that we have cooper- 
ated [73] to the best of our ability and in good faith with 
the Bureau of Labor Statistics in trying to: resolve this 
problem in 8 voluntary and informal fashion. How is any- 
body a party to this proceeding, whether. it be the Depart- 
ment of Labor represented by Mr. Lowe, whether it be 
industry represented by us, whether it be labor represented 
by Mr. Brandwein or even the Hearing Examiner, himself, 
to have any assurance that the data upon which the Secre- 
tary will be asked to make his determination accurately 
reflects the wage and employment structures of the motors 
and generators industry? There is no opportunity to make 
that kind of assessment without access to the underlying 
doeuments. 

Now, I have no doubt that Mr. Samuels and his people 
in the Bureau of Labor Statistics do this job just as care- 
fully as it can be done. In fact, I have every reason to 
believe that they do the jobs just as carefully as can be 
done. But they have: no way of knowing whether: the 
establishments covered, establishments included in’ the 
seope of this industry have accurately reported the data. 
Nobody has any assurance that that data has been accu- 
rately reported without access to this underlying mass of 
material. 

I, therefore, Your Honor, renew or request for a subpoena 
and ask that it be issued together with an order directing 
the Commissioner of Labor Statistics to produce for our 
inspection in this hearing room the documents described. 
[74] Examiner Grant: Do you have anything further, 
Mr. Lowe? 

Mr. Lowe: I would only point out that the picture is not 
quite as black as.counsel-makes it. Counsel’ has all: of the 
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facilities for gathering evidence as to what are the wages 
paid in his industry. Indeed, he represents a good segment 
of it. All of that information can be adduced here by him. 
Whatever the wages are paid in this industry he is free to 
produce. I am sure Your Honor will receive it. All he is 
seeking here is certain details which he knows for good 
reason cannot be exposed to him. And some of it is an 
effort to place himself in the position of a wronged person 
so that he may have something to complain about in judicial 
review. Beyond that, the Government has no response. 

Mr. Braxpwerx: Let me add one work, Mr. Examiner. 
The Counsel referred to the fact that labor would not have 
available the underlying data. Let me say that we think the 
underlying data might be very helpful for a variety of pur- 
poses unrelated to this hearing. I would suspect that pro- 
viding us access to wage distribution data in some plant 
might prove very helpful as an organizing tool. However, 
on the more limited question of whether access to data 
might enable us to make them accurate or have them pro- 
vide a more reliable picture, I feel rather confident in saying 
that the availability of the data would not enable us to do 
anything which the Bureau [75] of Labor Statistics has 
not already done and that I don’t conceive of any material 
contribution that our technicians could make to improving 
the accuracy of the study by having available the data which 
the Bureau of Labor Statistics has used. 

Examiner Grant: Mr. Murphy, my ruling must be that 
the application for the subpoena is denied. That ruling is 
based upon the application itself and the assertions made 
in the supporting affidavit which I assure you are a part 
of the record in this proceeding. Also, on the basis of the 
evidence introduced through the two witnesses offered by 
the Government and other basis of the questionnaire itself 
which from its face furnishes some reason to believe that 
the information reported would be responsive to the ques- 
tions that are asked in the questionnaire and would, there- 
fore, ‘be accurate. 

Those, gentlemen, are basically my reasons for denying 
the application. 
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Mr. Murpsy: Thank you, for your fairness in hearing 
me, Your Honor. 


* ° ° ° * 


[80] Norman J. Samvets was recalled as a witness and, 
having been previously duly sworn, was examined and 
testified further as follows: 


Examiner Grant: Mr. Samuels, you have been pre- 
viously sworn and you will be testifying under the same 
oath that was administered to you before. 

The Wrrnzss: That wasn’t a question ; it was a statement. 

Examiner Grant: Yes, that was a statement. 


DIRECT EXAMINATION. 


By Mr. Lowe: 


Q. If it had been a question, what would your answer 

have been? 
A. “Yes.” 

Q. Now, Mr. Samuels, following the development of this 
questionnaire which has been identified as Government 
Exhibit 1, how did you set out to determine what establish- 
ments should be contacted for the purpose of soliciting 
answers to the questions? 

A. We compiled listings from all sources available to us 
[81] of establishments that might be within scope of the 
survey. These included the Unemployment Compensation 
Insurance listings from each of the states, the award 
notices, a list provided by the union, a list provided by 
NEMA, and two lists that were given to us by the Wage 
and Hour and Public Contracts Divisions, one containing 
establishments producing control apparatus and another, 
synchronos. 

Q. Now, you referred to NEMA. Who is NEMA? 

A. National Electrical Manufacturers Association. 

Q. And you referred to certain Unemployment cone 
sation lists. 
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You didn’t use all of the firms or all of your Unemploy- 
ment Compensation lists, did you? 

A. No. 

Q. How did you select between them? 

A. Those that were classified in Standard Industrial 

Classification Code 3621 and which had ten or more 
employees. 
_ Q. Can you tell us what is the relationship between the 
definition in Standard Industrial Classification Code 3621 
and the definition of the industry which appears in both 
Government Exhibits 1 and 2? 

A. To the best of my knowledge, these equate. The Stand- 
ard Industrial Classification Code 3621 includes all of the 
products that are within scope of the survey, and all of 
the products that are within scope of the survey are 
included [82] within 3621. 

Q. After using all these lists and striking out the 
apparent duplicates, what size list did you end up with to 
send your questionnaire to? 

A. We had from all lists unduplicated 759 establishments. 

Q. Did you develop any more prospects to send your list 
to in the course of soliciting answers? 

A. Yes, sir, during the course of the survey, we dis- 
covered another 16 establishments giving us, therefore, a 
total of 775. 

Q. How many initially failed to respond to your ques- 
tionnaire? : 

A. 136. 

Q. Now I show you a document which I have marked for 
identification as Government Exhibit Number 5. 


(The document above referred to was marked Govern- 
ment’s Exhibit No. 5 for identification.) 
By Mr. Lowe: 


Q. Is: this the wage survey that you have prepared for 
consideration at this hearing? 


(Document handed to witness.) 
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A. It is. 

Q. I see from Dabs 2 cb is achibee dae wae 
to have studied 212 establishments of an estimated total of 
[83] 216. 

A. Yes. 

Q. Now, the difference of 4 establishments, is that the 
number which ultimately failed to respond to your ques- 
tionnaire? 

A. Yes. 

Q. The other 132, you managed to pry them lose from 
the information one way or another? 

A. Yes. 

Q. Well, now, in view of the fact that you estimate that 
only 216 establishments are within the scope of your survey, 
though you propounded your questions to some 775, how 
do you account for the difference? 

A. The difference in numbers is 559, which we found to 
be outside the scope of the survey. 

Q. Can you give us any breakdown of that figure? 

A. Yes. Of the 559, 384 were found not to produce the 
products within scope of the survey, the value of which 
was at least 50 per cent of its sales in the previous year; 
91 did no manufacturing; 21 had fewer than 10 workers at 
the time of the survey; 35 were out of business; 18 were 
found to be duplicates of other questionnaires; and 10 were 
returned by the Post Office and they were unable to. locage 
them, presumably also out of business. That adds I hope 
to 559. 

Q. Now there are several tables in Government Exhibit 5 
that appear to give us wage data concerning some 216 
[84] establishments. How were you able to do this in view 
of the fact that you studied only 212 as shown from the 
right-hand portion of Table 1? 

A. We knew the product and the eamploiymenit of the 
four who did not provide wage data. We attributed the 
data from four similar establishments in terms of size, 
product, and location to the four that did not respond. 

Q. Is this a standard seckaigoe in migrctnaiored surveys? 

A. Yes, sir. 
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Q. Have you found that by doing this, you obtain data 
more nearly representative of the whole than if you had 
simply presented the data for the ones you were able 
actually to study? 

A. Yes. 

Q. Is the technique of this sort customarily used in other 
surveys which the Bureau makes? 

A. Yes. 

Q. Is it customarily used in other surveys conducted by 
governmental organizations such as the Census Depart- 
ment? 

A. Yes. 

Q. Is it customarily used among surveyors of informa- 
tion of a private sort? 

A. Yes. 


Q. Nongovernmental surveys? 
A. Yes, wherever possible. 
Q. Will you explain to us briefly the several tabales in 


[85] Government Exhibit 5? 

A. Yes. Table 1 provides the number of establishments 
and employment in those establishments in terms of total 
and covered workers. Those we studied and we estimated 
total relating to the 216. These are differentiated by frac- 
tional and nonfractional establishments. 

Table 2 provides a percentage distribution of covered 
workers by average straight time hourly earnings for all 
establishments for those primarily producing fractional 
horsepower items and those producing nonfractional horse- 
power items. 

Table 2 supplement is the same table but in 5 cent inter- 
vals; whereas, the previous table is in 1 cent intervals up 
to $2.05, and then 5 cent intervals up to $2.75, and open end 
over $2.75. 

Table 3 is the distribution of establishments and workers 
by the lowest rate actually paid the covered workers. This, 
again, is for all products and those that are primarily 
fractional and those primarily nonfractional, Again, we 
have 1 cent intervals up to $2. . 
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» aL believe I said $2.05 on that earlier table; it should have 
been. $2.00. 

And Table 4 is the: distribution of establishments and 
workers according to the number and per cent of covered 
workers and establishments. earning less than specified 
amounts. This is normally commonly called the impact 
table. 

[86] Yes, there are separate. tables for fractional and 
nonfractional horsepower producing establishments. 

Q. Now, directing your attention to Table 3, does the 
difference for each’ establishment or for all the establish- 
ments listed opposite any penny interval, the total number 
of covered workers employed by those establishments? 

A. It does. 

Q. Was all of the information used in making the tabu- 
lations which you have just identified obtained. from. the 
establishment’s answers to questionnaires of the type which 
have been identified here as Government Exhibit 17 

A. Yes. ; 

Q. Did there come a time when you met with Mr. 
Murphy at his suggestion to diseuss with him certain data 
in his possession indicating that there might possibly have 
been some mistakes in the reports to you ofthe Govern- 
ment Exhibit 1 form concerning the total. number of 
covered workers or the minimum wage paid to those covered 
workers as listed in the reports you received? 

A. Yes. j 

Q. Well, did he give you a list of such possible errors? 

A. Yes. 

Q. Did he explain to you what made him think they might 
be errors? 

A. Yes. 

[87] Q. What explanation did he give? 

A. He had-in his possession copies of the BLS. question- 
naire, which had been completed and returned to him by 
some of the respondents to the survey. ' bas 

He ‘also had copies of a NEMA, National Electrical 
Manufacturers Association, questionnaire from these same 
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companies. There were discrepancies between the two 
reports. 

Q. There were discrepancies between the report he had 
on a form like Government Exhibit Number 1 and the 
report he had on a NEMA form? 

A. Yes. . 

Q. With reference to the total number of covered 
workers, how many such discrepancies did he call to your 
attention? 

‘A. There were 15 specific instances in which the number 
of covered workers reported to BLS exceeded the number 
that were reported to NEMA. This appeared to be an 
error since their definition apparently was broader than 
the one we were using. 


Mr. Murray: Mr. Examiner, could I ask that the 


reporter read back that answer that was just given? I 
think perhaps Mr. Samuels stated the wrong way around. 


(The answer was read by the reporter as follows: 


“Answer. There were 15 specific instances in which the 
number of covered workers reported to BLS exceeded the 
number that were reported to NEMA.”) 


Mr. Murpny: That’s enough. I am wrong. 


[88] By Mr. Lows: 


Q. Now, have you made a total of the number of excess 
workers in all 15 combined so that we may estimate the 
scope of this possible error? 

A. I did and I don’t have it, Mr. Lowe. 

Q. Well, I will go on with the remainder of my questions. 

_I don’t believe that is a vital one. 

Did the thought that there might be something wrong 
with the BLS survey as a result of this information seem 
to depend upon the assumption that the number of total 
covered workers on Mr. Murphy’s copy of the BLS forms 
is the same as the number of total number covered workers 
on the BLS form which had been reported to you? Did you 
make any comparison of the 15 alleged discrepancies to see 
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how many of them had the same number of total covered 
workers reported on the BLS form to you as the number 
reported on the BLS form to Mr. Murphy? 

‘A. Yes. Of the 15 establishments, 9 reported differently 
to us than on the copy of the questionnaire submitted to 
NEMA. : 

Q. Now, you understand that I am not referring to the 
NEMA form. I am referring to Mr. Murphy’s-copy of the 
BLS form. 

A. Yes. I am, too. 

Q. And your 9 refers to those discrepancies, does it? 

A. It does. 

Q. Well now, since in 9 of these the basis for Mr. Mur- 
phy’s thought an error might have crept into the BLS 
survey [89] appears to have been inaccurate in that the 
number reported to him on your form was not the number 
reported to you on your form, how many did you find a.net 
discrepancy, about? 


Mr. Murpery: Objection, your Honor, to the assumption 
of that question. 5 
Would you read the question, Miss Reporter. 


(The question was read by the reporter as follows: 
“Question. Well now, since in 9 of these the basis for Mr. 
Murphy’s thought an error might have crept into the BLS 
survey appears to have been inaccurate . . .”) 


Mr. Murray: It is to that part of the question my objec- 
tion is directed, Mr. Examiner, since in Mr. Samuels’ testi- 
mony this morning he pointed out that he has no way of 
knowing unless he checks with an establishment as to 
whether it has reported its number of covered employees 
correctly. Therefore, there are two possibilities here. One 
is that the information I had was in error; the other was 
that the information Mr. Samuels had was in error. And 
until some foundation is laid to show who is mistaken, I 
think it is an improper question. 

Mr. Lowe: I think the foundation has been laid in the 
testimony that: the suspicion of a mistake as to 9 of them 
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appears to have been ill founded, because they did not in 
fact report to the BLS the number Mr. Murphy thought 
they had reported to the BLS, the number on his answer 
to the BLS questionnaire. 

[90] Mr. Murray: It seems to me that is quite irrelevant, 
Mr. Examiner. The question is which was correct? 

Examiner Grant: I can appreciate that this is going to 
the accuracy and reliability of the wage survey, Mr. Lowe, 
but I am wondering if it isn’t a bit premature. In other 
words, an anticipation of evidence to be offered by the 
industry. 

I am not standing on ceremony. That is, we are not 
following the rules of court procedure here. 

Mr. Lows: Well, if the Hearing Examiner thinks that 
this line of questioning would be better deferred for rebut- 
tal, I have no objection. I will take it on rebuttal. 

Examiner Graxt: I don’t know how long you intended to 
go with it, but—— 

Mr. Lowe: I intended to go into it in quite some detail, 
but I have no objection to putting it off. 


Examiner Grant: All right. I want to avoid objections 
if possible. 
Mr. Lowe: Sure. 


Examiner Grant: If there is a long line of this type of 
question, then I am sure that Mr. Murphy is going to 
reiterate his objection all the way through. So it might be 
better left to rebuttal. 

Mr. Lowe: The Government offers in evidence Govern- 
ment Exhibit 5. 

I believe Government Exhibit 1 was received earlier. 
[91] Examiner Grant: Yes, it was offered and received 
without objection. 

Mr. Murpry: Mr. Examiner, it was my recollection from 
Mr. Samuel’s testimony this morning that he had a correc- 
tion for the record in a portion of Government Exhibit 5. 
I wonder if that correction might be made before the 
exhibit is offered in evidence. 


By Mr. Lowe: 


Q. Do you have a correction—— 

A. Yes. 

Q. —you want to make in the exhibit? 

A. Yes, I have. 

Q. What is it? 

A. There were two establishments which were brought to 
my attention by Mr. Murphy that reported to us that they 
were fractional horsepower producers when in fact they 
were nonfractional horsepower producers. 

I have not attempted to correct Table 2 at this point. 
I have corrected Table 1 and Table 3. Let me give you 
Table 3 corrections first. 


Examiner Grant: Just a minute, Mr. Samuels. 

The Wrirness: Yes. 

Examiner Grant: I don’t want in any way to impugn 
what Mr. Murphy told you, but are you satisfied these were 
errors? 


[92] The Wrrness: Yes. Yes, these would not have been 


corrected. 

On the line 177 and under 178, under “fractional,” the 
number of establishments is changed from 6 to 5. The 
number of workers at the rate from 25 to 23, and total 
covered worker employment from 2,560 to 2,238. 

Under “nonfractional,” the number of establishments is 
now one—this line had zero before—2 workers at the rate, 
and 322 total covered worker employment. 

On the line 183 and under 184, “fractional horsepower,” 
the number of establishments is reduced from 2 to 1. Num- 
ber of workers at the rate from 8 to 7. Total covered 
worker employment from 652 to 196. 

Under “nonfractional,” the number of establishments is 
changed from 1 to 2. The number of workers at the rate, 
from 1 to 2. And the total covered worker employment from 
435 to 891. 

The total column then reads for fractional horsepower 
items, 122 establishments ; 2,001 number of workers at rate; 
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total covered worker employment, 29,896. For nonfrac- 
tional, 94 establishments; 544 workers at the rate; 23,280 
total covered worker employment. 

Mr. Wasserman: What was the last figure? 

The Wrrwess: 23,280. 


By Mr. Lowe: 


Q. Do these changes occur by reason of your shifting 
[93] two establishments from the fractional horsepower 
group to the nonfractional horsepower group? 

A. That’s correct. 

Q. And thus no change is required in the “All products” 
columns? 

A. No. This revises Table 1 and I will read across the 
lines: “Fractional horsepower” items, 122 establishments; 
43,735 total employment; 29,896 covered workers ; 120 estab- 
lishments; 43,372—correction, 43,379 total employment; 
29,672 covered workers. For “nonfractional,” 94 establish- 
ments; 39,105—— 

Mr. Jupvce: That’s 90 for—f-o-r? 

The Wrrness: “94.” 

Mr. Juvce: Is it 94 establishments or 90? 

The Wrrness: 94. 

As changed from 92 to 94 establishments; 93,105 total 
employments; 23,280 covered workers; 92 establishments; 
38,590 total employment; 22,937 covered workers. 

Mr. Lowe: The Government offers Government Exhibit 
5 as corrected. 

Mr. Mureuy: No objection, your Honor, to Tables 1 and 
3 of Government Exhibit 5. I object to Table 2 Supplement 
and 4, 5, and 6 on the ground they are irrelevant. 

Mr. Lowe: I didn’t hear the ground. 

Mr. Morrsy: Irrelevancy. 


[101] understanding might wash away your objections on 
grounds of relevancy. 
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Mr. Murrny: I think I understand them well enough to 
understand my objection. 

Mr. Branpwers: I won’t prolong it. 

Examiner Grant: Well, I am far from convinced that 
they are not relevant, Mr. Murphy. I will receive the entire 
exhibit as offered by the Government as Government Ex- 
hibit Number 5. 


(The document heretofore marked Government’s Exhibit 
No. 5 for identification was received in evidence.) 


[102] Cross EXAMINATION. 


By Mr. Murray: 
. e s e e 


[112] Q. How can you determine whether an establish- 
ment should be in or out of the survey if you cannot estab- 
lish whether the definition is correct or incorrect? 

A. Even if the definytion is incorrect under any circum- 
stances, my only position is to determine whether the sales 
of that product, its sales, are of a particular product 
defined [113] for me in that definition: 

Now, whether the definition is correct or incorrect is 
irrelevant to my purposes. 

Q. Iam not sure that it is. Let us suppose, for example— 
and I believe that later evidence will show it to be a fact— 
that you found in these notices of awards a fairly substan- 
tial number of procurements of engine generator sets, and 
let us suppose further checking indicated to you that the 
establishments in substantial part who had received those 
awards were classified by other authoritative sources as 
part of the engines and turbine industries, at least as part 
of the diesel engine and internal combustion engine, aren’t 
you doing one of two things: Aren’t you either including 
within the scope of the survey establishments which don’t 
belong there—namely, engine establishments; or, on the 
other hand, aren’t you leaving out of the scope of the survey 
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establishments that do belong in there—that is, other estab- 
lishments manufacturing engine generator sets who did not 
happen to receive a Government award? 

‘A. Mr. Murphy, there are several things, there is a 
whole string of things in what you are asking me. 

Originally what you are asking me to do is to interpose 
my definition over that determined by the Wage and Hour 
Division to be proper for the survey; whether it is proper 
for determination I assume is something to be determined 
here, but at least proper for the survey. Secondly, whether 
an award [114] that has been given to an establishment 
that is classified in another industry does not necessarily 
mean that it will be included in the tables. That is, it will 
not have been within scope of the survey if its sales were 
not at least 50 per cent of the product that was listed here. 
Therefore, there are instances when companies or estab- 
lishments receive awards and the product for which they 
received an award is a minor product. Therefore it is not 
within scope of the survey as we have defined it here. 

Now, on this basis, it does not seem to me to be proper 
to then include some other industry in a survey. 

Q. I heartily agree with you, and it is my belief that the 
engines and turbines industry is another industry. 

A. You see—— 

Q. Be that as it may—— 

A. You see, I am not permitted such a belief, one way or 
another. 

Q. Be that as it may, how many establishments are in- 
cluded in these wage tables which are Government Exhibit 
5, 50 per cent or more of whose 1959 sales were engine 
generator sets? 

A. I do not know. 

Q. How many establishments were excluded from the 
wage tables but were within the scope of your initial sur- 
vey whose 1959 sales amounted to less than 50 per cent 
engine generator sets? 

[115] A. I do not know. 


Q. Are you aware of the fact that there is a pending 
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determination proceeding for the engines and turbines 
industry? 

A. I am. 

Q. Are you aware of the fact a determination made in 
that matter will cover engine manufacturers? 

A. Yes. 

Q. If we have in here in your wage tables some estab- 
lishments manufacturing engine generator sets whose 
identity was discovered only as a result of a notice of 
award and we do not have in here other engine generator 
establishments which did not receive Government awards, 
aren’t we making a determination based on incomplete 
data? 

A. I fail to see how this could be true, Mr. Murphy. Con- 
sidering that we have culled every source available to us of 
those establishments that could be classified or were classi- 
fied in an SIC classification and added to that in addition 
several hundred establishments from other sources that 
might even remotely be connected with the industry, I fail 
to see how we could have excluded these. 

Q. Have you studied in preparing Government Exhibit 5 
any establishments engaged in the manufacture of engine 
generator sets? 

A. Specifically I am unable to say. Generally I am sure 
that there were included among the 775 establishments those 
[116] manufacturing of engine generator sets. 


[121] Q. Do you have any recollection as to whether any 
one of those 4 plants was significantly larger than the other 
three? 

A. No, I cannot. No, I do not. 

Q. Do you have available to you, sir, a copy of Govern- 
ment Exhibit 5? 

A. Yes, sir. 

Q. The wage tables? 

A. Yes. 

Q. You do have it? 


A. Yes. 

Q. Would you turn to Table 3 on page 4? 

A. Yes. 

Q. There are three columns on that page which show the 
number of establishments paying a particular minimum 
rate. There are three because of the three categories of 
the industry. Running your list down, each one of those 
three, do you not find a fairly substantial number of in- 
stances in which there is only one establishment at a given 
rate? 

A. Yes. 

Q. And is the frequency in which that occurs increase as 
one looks at the tables for fractional horsepower items 
alone and nonfractional horsepower items alone, increase 
in relation to the first column for all products? 

A. Yes. 

Q. Wouldn’t that indicate that there is a fair number 
[122] of establishments within the scope of this survey who 
are unique as to the minimum wage which they pay? 

A. Yes, there are a large number of establishments 
uniquely paying that amount at the minimum. 

Q. Do you recall what minimum wages you assigned to 
each of these four establishments? 

A. No, I do not. 

Q. Do you recall whether they were fractional or non- 
fractional? 

A. I can tell—there were two fractional and two non- 
fractional from Table 1. 

Q. How could you safely assume that these four estab- 
lishments you did not hear from were not also unique in 
the sense of which we are speaking? 

A. I could not. 

Q. Would the validity of these—would the validity of 
this estimated procedure which you have described not 
depend to a considerable extent on what sort of picture you 
get from the reporting establishments when you spread 
them over this kind of a table? 

A. I’m not entirely sure I got your meaning, Mr. 
Murphy. 
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Q. Well, I have a lot of trouble with these statistical 
things. Let me give you a hypothetical example: Suppose 
we are talking about a universe of 104 establishments and 
you get responses from a hundred of them and of those 
hundred reperts [123] a different minimum rate running 
in increments of one cent from $1.00 to $2.00. How can 
you assume that the four non-reporting establishments 
had any one of those minimum rates as distinguished from 
all of the others? 

A. That they actually would have any one of those 
particular rates? 

Q. It is, of course, true that the—that it probably and 
almost certainly has to have one of those minimum rates 
in that range from $1.00 to $2.00. 

A. Probably, yes. 

Q. Since one hundred of the 104 within that range sta- 
tistically I suppose it follows almost with certainty that 
the other four are within that same range and certainly 
that follows if you could compare them as to location and 
size? 

A. Yes, I think the probability is that this would be true. 

Q. Are you familar with the concept that I can only 
describe as the “median concept” which is frequently em- 
ployed by the Sécretary in making these determinations? 

A. Yes. 

Q. When you spread establishments and their workers 
over a table of this kind, are there—there are spots on this 
table are there not, Mr. Samuels in which the correctness 
of the location of the Company weighted by its employment 
may be vital as to where the median falls? 

[124] <A. Yes. 


° ° ° s . 


[126] Q. Did you receive, Mr. Samuels, a questionnaire 
response from the Bogue Electric Company? 

A. I don’t know. 

Q. Did you receive a questionnaire response from Con- 
solidated Diesel Electric Corporation? 

A. I do not know. 
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Q. Did you receive a questionnaire response from White 
Diesel Engine Division, White Motor Company? 

A. I do not know. 

Q. Ihave a list here of a number of other establishments. 
Tf I asked whether you received a response from each of 
them will the answer be, “I do not know”? 

A. Yes. 

Q. Would you check the wage reports in your office and 
be prepared to advise us at a later date as to whether you 
received responses from these establishments? 


Mr. Lowe: I object to that question. The witness is 
here to give the full extent of his testimonial knowledge as 
bears on the exhibit that has been introduced through his 
[127] testimony. The question of checking the files of the 
Department and allowing counsel to examine those files 
through his eyes and such method of checking—the appro- 
priate way to seek that information is the way the counsel 
sought to seek it this morning. If we are to have more of 
that, well, I suggest it be in that form. 

Mr. Murray: Your Honor, I am perfectly willing to 
leave the record in that state, except I would like to add 
that the companies on this list are companies shown by 
the notice of awards to have received an award for engine 
generator sets. If they responsed to Mr. Samuels that less 
than 50- of their sales were of engine generator sets, then 
they should not be included in an exhibit which I believe 
the Government will offer to establish the scope of com- 
petition for Government contracts in the motors and gen- 
erators industry. I am asking the question of Mr. Samuels 
now in order to save him having to come back at a later 
time to give the same answers. 

Examiner Grant: Let me ask you, or rather ask Mr. 
Samuels. Isn’t this to at least a partial extent the informa- 
tion which was sought by the requested subpoena duces 
tecum, Mr. Samuela? 

The Wirness: Yes. 

Mr. Lowe: I think if you save your question for the 
witness whose testimony will underlie the data concerning 
origin and destination, I believe he will tell you he applied 
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no 50% [128] exclusion to the rule in getting up the 
exhibit. 

Mr. Murreny: He did not apply the 50 percent rule. 

Examiner Grant: Would that answer—would that solve 
your problem, Mr. Murphy? 

Mr. Murrxy: Hardly, your Honor. That is an indication 
that the problem exists and I would like for you to rule 
on my question to Mr. Samuels and Mr. Lowe’s objection 
thereto and I will not reargue. 

Examiner Grant: I didn’t understand there was a ques- 
tion before Mr. Samuels. I understood it was in the nature 
of a request. He has answered that he does not know 
whether or not any one of those companies responded to 
the questionnaire. That is his testimony now. 

Mr. Murruy: Suppose I put the question another way, 
your Honor. Would it refresh your recollection as to 
whether these companies responded to your questionnaire 
if you looked at the questionnaire responses which you 
received from them? 

The Wrrxess: Yes. 

Mr. Murrny: Would you be good enough to do so? 

Mr. Lowe: I object to that as not being a question. It is 
exploring. It is requesting the witness to explore the 
files and if counsel wants to explore the files of the Depart- 
ment informally he can make the request of me. If he 
wants to do it formally, he can do it the way he did it this 
morning. 

Mr. Murrny: Your Honor, that is quite beside the 
[129] point. It was made clear this morning that I re- 
quested that information informally and it was denied. 
I requested it formally and I am now asking a question of 
Mr. Samuels and I ask you to rule on it, sir. 

Examiner Grant: That’s why I asked Mr. Samuels if, 
assuming that the request was not objected to by the 
Government, could he, under the policy of the Bureau of 
Labor Statistics undertake to furnish that information and 
his answer was no. In effect it was no. Am I right, Mr. 
Samuels? 

The Wirness: That is correct. 
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Mr. Murrny: Could he not, your Honor, and perhaps I 
better ask another question of Mr. Samuels. 

Could you check these responses which you have in order 
to refresh your recollectioin as to the number of com- 
panies responding to you that they had 50 percent or more 
of their sales in engine generator sets and the number of 
engine generator manufacturers who responded that less 
than 50 percent of their sales were in these sets? 

Mr. Lowe: I object to this question because it goes 
beyond the testimonial knowledge of the witness in asking 
him to explore the files of the Department. 

Mr. Murrxy: On the contrary, I had understood Mr. 
Samuels reviewed these reports as they came in. 

Mr. Lowe: I have no objection to his answering to the 
extent that his testimonial knowledge, as he sits in that 
[130] chair, as far as that extends. 

Examiner Grant: Let’s take it that he is asking Mr. 
Samuels that information and see if he can answer it. 

Mr. Lowe: I thought the question asked him to refer to 
his files. 

Mr. Murray: He answered at an earlier point that he 
does not have those numbers in his mind. He has gone on 
to testify that if he looked at these responses that would 
refresh his recollection as to questions of this kind. 

Examiner Grant: Isn’t that as far as he can go? 

Mr. Murray: Perhaps it is, your Honor. Perhaps all it 
is is further evidence of a reason why our application 
should have been granted this morning rather than denied. 

Examiner Grayt: Well, I don’t know that I see that. 
But this is in part information that was denied by the 
denial of your application for the subpoena and it is in the 
nature of a re-request for it, as I see it. 

Mr. Murray: That may be, your Honor. My only point 
is that had I these responses available to me I could show 
them to Mr. Samuels and ask him if that refreshes your 
recollection and that is an entirely normal way in examining 
the witness. 

Examiner Grant: Well, I think that I will have to sustain 
the objection of Mr. Lowe, Mr. Murphy. Now, there are 
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[131] other means by which efforts can be made, at least 
efforts can be made to obtain that information and I assume 
that that is what Mr. Lowe is insisting upon. 

Mr. Murpuy: I appreciate your Honor’s suggestion, I 
would appreciate your Honor’s suggestion as to how that 
may be done. 

Examiner Grant: You appreciate my suggestion? 

Mr. Murrpy: I am unaware of the alternatives open 
to me in the matter. 

Examiner Grant: I think that Mr. Lowe is intending to 
say that at least the effort was open to you through sub- 
poena. 

Mr. Murray: Which is the matter on which your Honor 
has already ruled. 

Examiner Grant: It seems to me so. It seems to me the 
same information or a part of the same information which 
I previously denied on the request for the subpoena. I am 
not so sure as I can speak authoritatively with respect to 
the last question where you simply ask numbers rather than 
names. If you would like to ask Mr. Samuels whether or 
not that information would be available to you or would be 
covered by the same reason for which the application for 
subpoena was previously denied, all right. I don’t know. 

Mr. Morpuy: I am sorry. I misunderstood, sir. I thought 
that was the question pending to which Mr. Lowe had 
objected to. The question was whether Mr. Samuels could 
[132] refresh his recollection from the wage responses 
as to the numbers of establishments which reported to him 
that more than 50 percent of their 1959 sales were repre- 
sented by engine generator sets and the number of engine 
generator sets—and the number of engine generator estab- 
lishments which reported to Mr. Samuels that less than 50 
percent of their 1959 sales was represented by these sets. 

Mr. Lowe: At which point I interposed an objection that 
the question sought to go beyond the witnesse’s testimonial ° 
knowledge and examined the records of the Department 
through the witness. I objected because it was beyond the 
scope of cross-examination. I suggested that if the data 
in the files of the Department which would assist Mr. 
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Murphy in conducting his cross-examination or in pre- 
senting his case, he might take up the matter with me off 
the record. If I could make the information available to 
him consistent with the rales of the Department I would, 
as I have made considerable information—a considerable 
amount of information to him so far. If I couldn’t and he 
still wanted to press his request, he can do it in the way he 
did this morning. But so far as cross-examination, I submit 
that it is beyond the scope of cross-examination which can 
only explore as to the testimonial knowledge of this witness, 
not what he could discover in inquiry. 

Examiner Grant: Not what he can discover. It is a 
question of whether or not he can refresh his recollection 
from [133] available information. 

Mr. Lowe: Which in turn requires him to make an in- 
vestigation of the Government’s records. 

Examiner Grant: All right. Does that put it in the 
category of the material in which the subpoena is directed? 

Mr. Lowe: It might or might not. I would be glad to 
explore it with Mr. Murphy. Any other information in the 
Department’s records which we can make available to him 
we will. 

Examiner Grant: That offer seems to be fair enough, 
Mr. Murphy. Would you like to ask Mr. Lowe some time 
off the record whether or not this information could be 
produced. 

Mr. Murery: I would be delighted to do so. 


By Mr. Murrny: 


Q. Mr. Samuels, representatives of the Wage and Hour 
and Public Contracts Divisions kindly made available to me 
a typewritten list and a pencilled list on large sheets of 
paper which I take it are the two lists to which you had 
reference earlier in your testimony of one of the sources of 
information available to you in starting your survey, is that 
correct? 


(Documents referred to were handed the witness.) 


A. Yes, I would assume these are the lists, 
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Q. This typewritten list is entitled, “Major Manufac- 
turers of Control Apparatus for Land Transportation.” 
Would you look at that list, sir, and tell me whether the 
name of [134] Cutler-Hammer Company appears thereon? 

A. No, it does not. 

Q. Do you recall, Mr. Samuels, whether in this original 
number of 775 establishments the Cutler-Hammer Company 
was included? 

A. I do not. 

Q. Did you know at one time? 

_A. Probably. 

Q. Would it refresh your recollection to inspect the wage 
responses which you received as a result of your initial 
survey? 

A. It would. 

Q. Do you recall, sir, whether wage data from the Cutler- 
Hammer Company was—is included among the data which 
were used in making up Government Exhibit 5? 

A. I do not. 

Q. Did you have that knowledge at one time? 

A. I may have. 

Q. Now, Mr. Samuels, you testified previously, I think 
both on direct examination and on cross-examination this 
morning, that I called upon you 7 or 8 days ago to discuss 
what we took to be some possible, probable, or apparent 
mistakes in the wage tables; however they might best be 
described, is that correct? 

A. Yes. 

[135] Q. As a result of our discussion and of your exam- 
ination of the information I had available and of any fur- 
ther checking that you did as a result of that, did you reach 
certain decisions in your own mind on these problems? 

A. Yes. 

Q. One of the decisions, I believe, was to make the cor- 
rections that have been made in Tables 1 and 3? 

A. Yes. 

Q. Did you write me a letter setting forth your conclu- 
sions and observations with respect to others of the matters 
that I called to your attention? 
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A. Yes. 

Q. I show you a copy of a letter dated September 29, 1961 
on letterhead of U. S. Department of Labor, Bureau of 
Labor Statistics, Washington 25, D. C., and ask you whether 
that is the letter which you sent to me. 

A. Yes. 


(Mr. Murphy made distribution of copies of letter re- 
ferred to to representatives of the Government and Labor.) 


Q. Does this letter set forth, Mr. Samuels, as of the date 
that it was written, the results of your investigation of the 
materials which you discussed with me and such further 
checking as you may have done? 

A. Yes. 

Q. I ask your Honor that this letter be identified [136] 
as Industry Exhibit 1 and I offer it in evidence. 


Mr. LowE: Will the Hearing Examiner give me an op- 
portunity to read it? 
Examiner Grant: Sure. 


(Mr. Lowe perused the document referred to.) 


Mr. Lowe: The Government has no objection. 

Mr. Murray: While Government Counsel was perusing 
the letter, at the Hearing Examiner’s suggestion it might 
be preferable to call our exhibit NEMA Exhibit rather than 
Industry, in view of the possibility, although I have no 
knowledge that this will happen, but some other represen- 
tatives of the industry might like to offer some exhibits. 
I would like to state for the record also that while these 
exhibits will be called NEMA—while this Exhibit will be 
called NEMA Exhibit Number 1, they are also offered on 
behalf of each member of the motor and generator section 
of the Association. 

Examiner Grant: I will receive this letter of Mr. Sam- 
nels’ to you, Mr. Murphy under date of September 29, 1961, 
as NEMA Exhibit Number 1. 


(The document heretofore marked NEMA Exhibit 1 was 
received in evidence.) 


By Mr. Muzexy: 


Q. This letter deals with various categories—A through 
F. In ‘“‘A’’, you say that out of 30 establishments which 
are [137] brought to your attention, 7 reported differently 
to the Bureau of Labor Statistics than they reported on 
the document which I had available to me. In those 7 cases 
Mr. Samuels, did you check with the establishments to see 
whether the figure which you had was correct or whether 
the figure that I had was correct? 

A. No, sir, I did not. 

Q. Why not? 

A. Very frankly, because the problem of total employ- 
ment does not figure very largely in these determinations. 

Q. Now, sir, I understood the crux of your testimony 
this morning on direct examination that the function of the 
BLS in these matters was to collect data at the request of 
the Wage and Hours and Public Contracts Division. Is it 
also your function to take part in the determinations of 
what is the prevailing minimum wage? 

A. No, it is not. 

Q. Is it your function or the function of the BLS to 
decide what factors are and are not material in the Secre- 
tary’s determination of what is the prevailing wage and 
what is not? 

A. No, it is not. 

Q. On the same point, you also wrote to me that three 
establishments from which I thought I had copies of re- 
ports to you did not report to you at all. Did you check 
with any of those three establishments to see whether they 
should have [138] been included in the scope of your sur- 
vey? 

A. No, we did not. 

Q. Why not? 

A. At this point, at this late stage it just didn’t seem 
that we would be adding materially to the evidence at hand. 

Q. Why do you say you did not think you would be add- 
ing materially to the evidence available? 

A. So far as I could determine, there were 216 estab- 
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lishments of which we had 212 that were in the survey. 
Three establishments completely are unknown and our ex- 
perience has been that for the most part these unknown 
establishments never fit into the scope of the survey 
anyway. This is the normal process. We didn’t do it, Mr. 
Marphy. 

Q. Were these three establishments among the four 
which make up the balance between your 212 and the esti- 
mated total of 216? 

A. My recollection is no. 

Q. Did you check the data available to you to see whether 
they were or were not among that number of 4? 

A:Yes. I might add that we also checked several other 
sources of information and could find nothing on those 
particular establishments. 

Q. But you did not check with the establishments? 

A. No. 

[139] Q. Moving to paragraph ‘‘B’’, of the 15 establish- 
ments which I pointed out to you had reported more cov- 
ered employees to the Bureau of Labor Statistics than in 
response to a survey conducted by NEMA, you found that 
9 had reported to you in response to your survey question- 
naire different figures from those which they had reported 
to us on the copy of your survey questionnaire which they 
furnished to us or what purported to be a copy of your 
survey questionnaire? 

A. That is correct. 

Q. Did you contact any of those? 

A. No, we did not. 

Q. Now, in respect to paragraph ‘‘C”’, which deals with 
the items of lowest wage actually paid—lowest rate actu- 
ally paid—on the basis of your examination of this infor- 
mation and further checks you may have made, you re- 
ported to us that 18 establishments gave lowest rate actu- 
ally paid figures that differed from those that reported in 
response to the NEMA survey, is that correct, sir? You 
see there on the bottom of page 2, last paragraph? 

A. Yes. 


Q. You then go on to state that only one of those estab- 
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lishments reported on NEMA’s questionnaire a rate which, 
if correct, would have changed the establishment or em- 
ployment medians of Table 3 of the BLS survey tabula 
tion. Is that correct? 

(140] A. That is correct. 

Q. You recontacted that establishment and they con- 
firmed to you that the rate they reported to you was right 
and the rate they reported to us was not, or at least the 
rate they reported to you was correct, is that correct? 

A. Your original statement was right. 

Q. Of the remaining 17, how many did you contact? 

A. None. 

Q. You state in your letter that the reason for not doing 
so is that those 17 would not have affected the medians by 
employment or establishment? 

A. That’s right. 

Q. How do you know that is the basis on which the Sec- 
retary is going to make the determination on this matter? 

A. I don’t. 

Q. Now, Mr. Samuels, in connection with the discussions 
you and I have had in this matter, the last one of which 
was yesterday morning, have I presented to you certain 
affidavits from establishments which were reported in 
Government Exhibit Number 5? 

A. You have. 

Q. And did those affidavits deal with the matters which 
are summarized in Government Exhibit Number 5, namely, 
wage rates, covered employees and the like? 

A. Yes, they did. 


[141] Examiner Grayr: Mr. Murphy, I don’t know 
whether it has been testified to or not, but I suppose we 
certainly can take for granted, can we not, that the BLS 
questionnaires and the NEMA questionnaires referred to 
in Mr. Samuels’ letter cover the same payroll period? 

Mr. Moureuy: If your Honor would like, perhaps it would 
be more orderly if I would put that questionnaire form in 
the record and perhaps that would be the fair thing to 
do because there are differences between the two as there 
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are similarities. In answer to your specific question, it 
does cover the same payroll period and also covers two 
other periods. 

Examiner Grant: I will assume you get to that later on. 

Mr. Murreny: Was one of the affidavits which I gave to 
you, Mr. Samuels, an affidavit of Lauren L. Lewis of the 
Westinghouse Corporation, Motor and Gearing Division, 
Buffalo, New York? 

Mr. Lowe: I object to the question simply to ascertain 
what the relevancy here is. 

Mr. Murry: The relevancy is to the correctness of the 
wage tables, your Honor. Each of these affidavits was 
as brought out in Mr. Samuels’ testimony, refers to changes 
or proposed changes in matters such as wage rates and 
covered employment. 

Mr. Lowe: I object to the affidavit because the affiant 
[142] is not here available for cross-examination. I sub- 
mit that they can’t be used to prove truth as they are ap- 
parently intended to be used. 

Mr. Munpuy: As I understand the rules for these pro- 
ceedings, your Honor, and I thought the matter was re- 
ferred to in the notice of the hearing, evidence can be 
presented in these hearings in writing. 

Mr. Lows: Only if it is evidence. An affidavit, I submit, 
is not evidence. 

[143] Mr. Murray: We are faced with a wage table here 
based on 216 establishments. We have on behalf of NEMA 
and the other industry members whom we represent con- 
duct our own survey and requested data from establish- 
ments which we believe to be in the industry. Further 
testimony in this matter will show that we initially con- 
tacted something in the order of 393 establishments. Not 
being the United States Government, we got responses of 
one kind or another from less than 100 which is a hair less 
than half of the establishments included in these wage 
tables. The wage tables were offered in evidence and ac- 
cepted on the basis of Mr. Samuels’ testimony as to the 
nature of the questionnaires sent out by the Bureau of 
Labor Statistics, the nature of the responses he received 
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thereto, and the procedures which he told in collecting them 
as to correctness. 

We have some 10 or 11 industry witnesses which we hope 
to present later on in the week principally on matters such 
as industry definition, but one or two with respect to these 
kinds of mistakes. 

I know that the Department is anxious not to turn this 
kind of a hearing into a full scale trial, of the kind that 
you have in the Federal District Court and neither am I. 
It seems to me the more orderly way to proceed was to go 
to the Bureau of Labor Statistics with the information we 
had and make an effort on an informal and voluntary basis 
to secure [144] corrections which we thought should be 
made. We did that and we were successful in one case. 

Now, we are faced with these wage tables, we are denied 
access to the underlying documents. It is obvious that we 
could trot in here, either voluntarily or under subpoena 
people from 90 establishments to testify as to whether they 
did in filling out these questionnaires and whether their 
responses were correct or incorrect. Failing that, and in 
the interest of saving time and money and with particular 
attention tothe rules which allow the presentation of evi- 
dence by written statements, we have chosen to proceed 
by this form. 

Now, I would also like to point out that this is not 
so much a question of establishing the truth and facts in 
these affidavits, although they are also offered for that 
purpose. We have described through testimony and 
through this NEMA Exhibit No. 1, the efforts we have 
made to seek corrections in the wage table. We have re- 
ceived from Mr. Samuels, through NEMA Exhibit No. 1 
and through his testimony, information to the effect that 
either the data we have differs from his or that he did 
not check to see whether our data is in error or in his, 
and in one instance, and there may be a couple of others, 
to be fair to Mr. Samuels, but I think one, he did contact 
the establishments and found that our information was 
wrong and his was right. He also contacted two establish- 
ments and found ours was right and his was wrong. 
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[145] I have given these affidavits to Mr. Samuels, some 
of them as recently I will state as this morning and some 
of them as recently as yesterday morning and at least one 
sometime ago. I submit, Your Honor, that I am certainly 
entitled under cross-examination of Mr. Samuels to offer 
these into evidence to attack the creditability and the ac- 
curacy, not of Mr. Samuels, but of Government Exhibit 
No. 5. Now, if you will examine that affidavit and I have 
others to the same effect, you will find that these affidavits 
show that there is one establishment, very considerable size, 
which shouldn’t be included in these wage tables at all, 
because they erroneously reported its sales figures to the 
Bureau of Labor Statistics. 

You will fnd other establishments who erroneously re- 
ported the number of covered employees within the defini- 
tion of the Act and the survey. You will find other estab- 
lishments who did not understand the definition of estab- 
lishments and reported as one establishment what were 
in fact two establishments, one of which clearly is not 
within the scope of the motors and generators industry. 

You will also find a number of instances in which em- 
ployees whom we are prepared to argue to Your Honor 
are clearly covered by the Walsh-Healey Public Contracts 
Act and by the regulations of the Department of Labor 
were not reported to the Department of Labor because the 
reporting establishment did not understand the definition 
of covered [146] employees. 

Mr. Lowe: The hearing has developed many instances in 
in which companies have reported to Mr. Murphy that they 
reported certain things to the Bureau which they did not 
report to the Bureau. In other words, we have had testi- 
mony here and in NEMA Exhibit further testimony con- 
cerning a number of establishments which reported to 
NEMA that they had reported certain things to the Bureau 
which they had not reported to the Bureau. They reported 
different things to the Bureau. In other words, the copy 
of the Bureau of Labor Statistics’ answers given NEMA 
was not a copy of the one given the Bureau of Labor Sta- 
tistics. 
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These affidavits are being offered to prove truth, that is 
to say, to prove which is right and which is wrong. That 
can be done, of course, by offering the witness who is sub- 
ject to cross-examination. We are dealing with a group 
who apparently report one thing to one person and another 
thing to the Bureau. 

That is precisely the situation where cross-examination 
is most important. These witnesses are not being called 
to give that testimony as they were in the hearing before 
last when you presided, Mr. Grant, and a number of peo- 
ple testified about the photostat machine operators. The 
Rules of Practice do permit evidence to be received in writ- 
ten form, but if you will examine the Attorney General’s 
manual with reference to [147] the Administrative Pro- 
cedure Act from which that rule is derived, you will dis- 
cover that by evidence in written form is not meant affi- 
davits which are not evidence, but are simply the statement 
of some individual which is made away from the place of 
examination and not subject to cross-examination. These 
are offered to prove truth and they go directly to the ques- 
tion at issue. I submit that that must be done by evidence 
and not by affidavits. 

Mr. Murezy: Your Honor, Mr. Loew’s position, I think, 
comes down to the fact that this would be two sets of rules 
here, one for Government and the other for private par- 
ties. 

Mr. Lowe: I have not suggested a different rule for Mr. 
Murphy. 

Ma. Murray: Mr. Samuels testified at great length about 
these wage tables and the data which underlie them. I 
have most clearly been denied the opportunity to cross- 
examine Mr. Samuels on the accuracy of those wage tables 
as they relate to the underlying data. Now, these affidavits 
are offered for two purposes: One is to establish the fact 
or facts stated in them and the other even more important 
one is to impeach Government Exhibit No. 5. 

Now, I conferred informally with Mr. Samuels on the 
basis of that information he has made one change in the 
table by contacting the company. Here I have eight or 
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[145] I have given these affidavits to Mr. Samuels, some 
of them as recently I will state as this morning and some 
of them as recently as yesterday morning and at least one 
sometime ago. I submit, Your Honor, that I am certainly 
entitled under cross-examination of Mr. Samuels to offer 
these into evidence to attack the creditability and the ac- 
curacy, not of Mr. Samuels, but of Government Exhibit 
No. 5. Now, if you will examine that affidavit and I have 
others to the same effect, you will find that these affidavits 
show that there is one establishment, very considerable size, 
which shouldn’t be included in these wage tables at all, 
because they erroneously reported its sales figures to the 
Bureau of Labor Statistics. 

You will find other establishments who erroneously re- 
ported the number of covered employees within the defini- 
tion of the Act and the survey. You will find other estab- 
lishments who did not understand the definition of estab- 
lishments and reported as one establishment what were 
in fact two establishments, one of which clearly is not 
within the scope of the motors and generators industry. 

You will also find a number of instances in which em- 
ployees whom we are prepared to argue to Your Honor 
are clearly covered by the Walsh-Healey Public Contracts 
Act and by the regulations of the Department of Labor 
were not reported to the Department of Labor because the 
reporting establishment did not understand the definition 
of covered [146] employees. 

Mr. Lowe: The hearing has developed many instances in 
in which companies have reported to Mr. Murphy that they 
reported certain things to the Bureau which they did not 
report to the Bureau. In other words, we have had testi- 
mony here and in NEMA Exhibit further testimony con- 
cerning a number of establishments which reported to 
NEMA that they had reported certain things to the Bureau 
which they had not reported to the Bureau. They reported 
different things to the Bureau. In other words, the copy 
of the Bureau of Labor Statistics’ answers given NEMA 
was not a copy of the one given the Bureau of Labor Sta- 
tistics. 
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These affidavits are being offered to prove truth, that is 
to say, to prove which is right and which is wrong. That 
can be done, of course, by offering the witness who is sub- 
ject to cross-examination. We are dealing with a group 
who apparently report one thing to one person and another 
thing to the Bureau. 

That is precisely the situation where cross-examination 
is most important. These witnesses are not being called 
to give that testimony as they were in the hearing before 
last when you presided, Mr. Grant, and a number of peo- 
ple testified about the photostat machine operators. The 
Rules of Practice do permit evidence to be received in writ- 
ten form, but if you will examine the Attorney General’s 
manual with reference to [147] the Administrative Pro- 
cedure Act from which that rule is derived, you will dis- 
cover that by evidence in written form is not meant affi- 
davits which are not evidence, but are simply the statement 
of some individual which is made away from the place of 
examination and not subject to cross-examination. These 
are offered to prove truth and they go directly to the ques- 
tion at issue. I submit that that must be done by evidence 
and not by affidavits. 

Mr. Munrrry: Your Honor, Mr. Loew’s position, I think, 
comes down to the fact that this would be two sets of rules 
here, one for Government and the other for private par- 
ties. 

Mr. Lowe: I have not suggested a different rule for Mr. 
Murphy. 

Mz. Murray: Mr. Samuels testified at great length about 
these wage tables and the data which underlie them. I 
have most clearly been denied the opportunity to cross- 
examine Mr. Samuels on the accuracy of those wage tables 
as they relate to the underlying data. Now, these affidavits 
are offered for two purposes: One is to establish the fact 
or facts stated in them and the other even more important 
one is to impeach Government Exhibit No. 5. 

Now, I conferred informally with Mr. Samuels on the 
basis of that information he has made one change in the 
table by contacting the company. Here I have eight or 
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[145] I have given these affidavits to Mr. Samuels, some 
of them as recently I will state as this morning and some 
of them as recently as yesterday morning and at least one 
sometime ago. I submit, Your Honor, that I am certainly 
entitled under cross-examination of Mr. Samuels to offer 
these into evidence to attack the creditability and the ac- 
curacy, not of Mr. Samuels, but of Government Exhibit 
No. 5. Now, if you will examine that affidavit and I have 
others to the same effect, you will find that these affidavits 
show that there is one establishment, very considerable size, 
which shouldn’t be included in these wage tables at all, 
because they erroneously reported its sales figures to the 
Bureau of Labor Statistics. 

You will find other establishments who erroneously re- 
ported the number of covered employees within the defini- 
tion of the Act and the survey. You will find other estab- 
lishments who did not understand the definition of estab- 
lishments and reported as one establishment what were 
in fact two establishments, one of which clearly is not 
within the scope of the motors and generators industry. 

You will also find a number of instances in which em- 
ployees whom we are prepared to argue to Your Honor 
are clearly covered by the Walsh-Healey Public Contracts 
Act and by the regulations of the Department of Labor 
were not reported to the Department of Labor because the 
reporting establishment did not understand the definition 
of covered [146] employees. 

Mr. Lowe: The hearing has developed many instances in 
in which companies have reported to Mr. Murphy that they 
reported certain things to the Bureau which they did not 
report to the Bureau. In other words, we have had testi- 
mony here and in NEMA Exhibit further testimony con- 
cerning a number of establishments which reported to 
NEMA that they had reported certain things to the Bureau 
which they had not reported to the Bureau. They reported 
different things to the Bureau. In other words, the copy 
of the Bureau of Labor Statistics’ answers given NEMA 
was not a copy of the one given the Bureau of Labor Sta- 
tistics. 
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These affidavits are being offered to prove truth, that is 
to say, to prove which is right and which is wrong. That 
can be done, of course, by offering the witness who is sub- 
ject to cross-examination. We are dealing with a group 
who apparently report one thing to one person and another 
thing to the Bureau. 

That is precisely the situation where cross-examination 
is most important. These witnesses are not being called 
to give that testimony as they were in the hearing before 
last when you presided, Mr. Grant, and a number of peo- 
ple testified about the photostat machine operators. The 
Bules of Practice do permit evidence to be received in writ- 
ten form, but if you will examine the Attorney General’s 
manual with reference to [147] the Administrative Pro- 
cedure Act from which that rule is derived, you will dis- 
cover that by evidence in written form is not meant affi- 
davits which are not evidence, but are simply the statement 
of some individual which is made away from the. place of 
examination and not subject to cross-examination. These 
are offered to prove truth and they go directly to the ques- 
tion at issue. I submit that that must be done by evidence 
and not by affidavits. 

Mr. Murrry: Your Honor, Mr. Loew’s position, I think, 
comes down to the fact that this would be two sets of rules 
here, one for Government and the other for private par- 
ties. 

Mr. Lowe: I have not suggested a different rule for Mr. 
Murphy. 

Mr. Murrxy: Mr. Samuels testified at great length about 
these wage tables and the data which underlie them. I 
have most clearly been denied the opportunity to cross- 
examine Mr. Samuels on the accuracy of those wage tables 
as they relate to the underlying data. Now, these affidavits 
are offered for two purposes: One is to establish the fact 
or facts stated in them and the other even more important 
one is to impeach Government Exhibit No. 5. 

Now, I conferred informally with Mr. Samuels on the 
basis of that information he has made one change in the 
table by contacting the company. Here I have eight or 
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nine more in [148] affidavit form and now counsel does not 
want me to even put them into the record. I would be quite 
willing to have them received in evidence on the understand- 
ing that the record will be kept open until such time as 
Mr. Samuels has checked with each of the establishments in 
here as to whether the statements in the affidavits are 
correct and once he has made that check perhaps we can 
reconvene and the matter can be resolved in that way. 

I would also like to point out that what Mr. Loew’s 
position comes down to is that if an establishment, if the 
Westinghouse establishment, which is the subject of this 
particular affidavit, reports to me that they pay a wage of 
$2.05 an hour to their lowest paid worker and reports to 
the Bureau of Labor Statistics that they pay a wage of 
$2.10, the reports to the Bureau of Labor Statistics is to 
be considered right and mine is to be considered wrong. 

At the very least on the basis of this kind of affidavit 
the further check should be made to satisfy themselves as 
to who is in fact right and who is in fact wrong. This 
particular affidavit here happens to show, at least in our 
opinion, and I believe it will show in Mr. Samuels’ opinion, 
if he checked with the establishment on the basis of this 
affidavit, that the establishment, among other things, has 
been reported in an incorrect category in wage table No. 
3, five cents an hour higher than its actual lowest rate is. 
[149] Now, that, assuming that my facts are right, that 
is the simplest and most glaring kind of error. There may 
be other things that are arguable, but at least Your Honor 
should receive these in evidence and then argue about what 
you are going to do with them. Doesn’t it come down 
again to the question of weight? I will be glad to leave 
the record in such a state as to when we are finished put- 
ting in what the Government, labor and industry has to 
put in this week and let the record remain open until such 
time as Mr. Samuels has contacted each establishment 
which is the subject of one of my affidavits and reconvene 
the hearing when he can report the results of his check 
and we have all satisfied ourselves and the record can 
be closed. 
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Mr. Lowe: I am not snggesting a different :rule'for Mr. 

Murphy. If Mr. Murphy. has a survey made up of in- 
quiries such as resulting in affidavits, he is free to: offer 
such a survey. in evidence if it meets with the general 
testimony of a credible survey it will doubtless be received 
in evidence here. But he is not offering these: affidavits as 
a survey as certain information from certain. companies 
was offered to the Government. He is offering these affi- 
davits to prove facts and that must be done in evidentiary 
form. This is a hearing to receive evidence. These affidavits 
are not evidence for the very fundamental reason that the 
affiants are not here for cross-examination. 
(150] Examiner Grawr: Mr. Murphy, despite the fact 
that the notice of hearing in this proceeding as it has in 
all others provides for the submission of affidavits. I have 
uniformally sustained the objection to an affidavit offered 
for the purpose of proving the truth on the ground that it 
denies the right of cross-examination guaranteed by the 
Administrative Procedure Act. 

My version of the Administrative Procedure Act is that 
I have no alternative but to deny the receipt of these affi- 
davits without the right of cross-examination. 

Mr. Mvuspxy: But Your Honor has a different inter- 
presentation as to your right to receive the Government 
Exhibit 5 without my having the right to cross-examine 
on that. 

Mr. Lowe: No objection was: raised to counsel’s effort 
to cross examine about it. The exhibit was introduced 
pursuant to the testimony of the witness:and his testimonial 
knowledge was fully explored by questions and no question 
directed toward that testimonial knowledge’ was objected 
to and counsel was not frustrated in putting it in and ex- 
plore the testimony and knowledge: fully. 

Mr. Murray: There isn’t anybody here in this room, 
be he lawyer or not, who doesn’t. know that- you. can’t 
cross-examine. a tabulations without the underlying docu- 
ments. Now, certainly, if the Government Exhibit’ No: 5 
is not open. to that objection, these affidavits: which reveal 
the location of the [151] plant, the name of the man that 
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made the statement, the wage rates, total employment, 
covered worker employment and the products, should not 
be open to that objection. 

Examiner Grant: Well, I see a distinction, Mr. Murphy, 
between the wage survey which is Government Exhibit 
No. 5, and these affidavits. 

Mr. Murpuy: Well, Your Honor is more perceptive than 
T am. 

Examiner Grant: Whether or not you have been de- 
prived of other evidence which would permit a full dis- 
closure of the facts is an open one, certainly. But I am 
not convinced that these questionnaires which you have 
requested in the subpoena are necessary for that purpose. 

Mr. Murray: What is Your Honor’s objection—what 
would Your Honor’s objection be to this suggestion? We 
have given each one of these affidavits to Mr. Samuels prior 
to the opening of this hearing. Would Your Honor be 
willing to enter an order directing Mr. Samuels to contact 
each of these establishments and to satisfy himself that 
the contents of the affidavits are or are not correct and to 
reconvene the hearing as such time when he is able to 
report on that check and make such corrections that he 
deems necessary as a result of that check. That would not 
involve receiving the affidavits into evidence at this time. 

Examiner Grant: I am in doubt whether or not I have 
any [152] authority to order Mr. Samuels to do anything. 

Mr. Murpuy: Perhaps I could put the question to Mr. 
Samuels before we get on to that point. _ - 

Would you, Mr. Samuels, be willing to contact and be 
able to contact each of the establishments referred to in 
these affidavits and to satisfy yourself as to-their accuracy 
or inaccuracy and then to make such changes on the wage 
tables as you believe to be indicated? 

Mr. Lowe: I think a preliminary question might be 
whether Mr. Samnels feels that would improve the survey 
in any way. 

The Wrrwzss: I seem to have two questions, Mr. Ex- 
aminer. : 
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Examiner Grant: If you can answer. Mr. Murphy’s 
question first. 

The Wrrness: I have two basic problems, here. One 
has been disturbing me a great deal.and that is in dis- 
cussing any of these particular affidavits by company name 
and rates of pay that they reported to us which are in 
these affidavits which gets me on fairly thin ice in terms of 
the confidentiality that we have already pursued to rather 
far ends. There is a second part that disturbs mea little 
bit, Mr. Murphy. If I were to recontact these: firms and 
say, ‘‘Did you report this on the affidavit, and is this true,’’ 
I could thereby verify each of the statements made in each 
of the affidavits. [153] But some of the evidence. that 
these affidavits produce relate to whether or not some 
particular employee or employee category is or is not a 
covered worker which gets me just a little bit outside the 
scope of my competence at this point. This seems to be a 
moot question or-at least one that is open. 

Mr. Murpuy: Taking the second problem first. 

The Wrrness: I am torn between—— 

Mr. Munpny: Taking the second problem first. It is 
true that there are one or two instances in here in which 
the effects of the affidavit is to add an employee which 
the particular establishment did not comprehend as a 
result of the questionnaire form to be within the definition 
of ‘‘“workers covered’’ as it appears on that form. I would 
suspect that in one or two of those instances Mr. Lowe 
might take the position that a worker of that type was 
not covered, although I may be entirely wrong. What the 
people of that type do I am prepared to put in evidence 
on and would plan to do so. What we are talking about 
here really is the correctness of the facts stated in these 
affidavits. It is then as I understand it up to the Secretary 
of Labor to decide whether a particular worker in that 
category is under the Walsh-Healey Act or not. 

Now, as to the first problem, it would: seem 'to me I'can 
solve that for you very easily. I will read on the record, if it 
will help alleviate your difficulty, the names! [154] of each 
affiant, the name and location of the establishment with 
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respect to which he gives the affidavit, and any other in- 
formation in the affidavit which you think would be perti- 
nent to your problem, and I can state on the record, and 
I can assure the Examiner that I have authority from the 
establishments here involved as is obvious from the fact 
that I am trying to get into evidence to disclose the data 
contained in here. 

The Wrrness: What you are asking me to do, Mr. 
Murphy, is to verify what is in these affidavits to present 
this as evidence here at these hearings and presumably I 
would be subject then to cross-examination on what I have 
learned about individual establishments and this is what 
concerns me? 

Mr. Murpuy: If, when you have made these checks, 
you feel there are problems outstanding, then it will be 
our burden to bring the people in here and have them 
testify, if that is necessary. J am not asking you necessarily 
just to verify the facts in these affidavits. Every one of 
these affidavits contain data which is different from the 
data reported to you by the establishments involved. 

My suggestion is simply that you verify whether your 
data is correct and if in the process of doing so you can 
verify whether this data is correct, all the better. 

Mr. Lowe: I submit that the only way to work out these 
factual details is by introducing evidence with the witness’ 
testimonial knowledge to testify to the facts. We [155] 
can’t do it by affidavit because affidavit is bound to deprive 
the other side of their right to cross-examination. This 
witness Samuels is not the judge of the facts. The Secre- 
tary is based on a record which evidence will be received 
to the extent that there is pertinent matter in these affi- 
davits, I may say none of them have been shown to me, 
to the extent that pertinent matter is here must be developed 
by the witness. 

Mr. Beaxpwers: In a recent hearing before you, Mr. 
Examiner, a number of individual witnesses appeared and 
testified under oath on similar matters. They testified as 
to their selection of which workers were covered and which 
were not. They testified as to the scope within the industry 
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definition. As I saw the record develop on cross-examina- 
tion, a number of those witnesses ended up changing in 
effect that they had originally testified to because of what 
they learned and what was elicited from them from cross- 
examination. 

Examiner Grant: I can see no solution to it, Mr. Murphy. 
I have been trying to think of one and if I could think of 
one I would certainly suggest it. But I can think of no 
solution other than to produce the witnesses who can testify 
to the facts contained in these affidavits. 

Mr. Murrpy: Why does Your Honor view differently 
this situation from the situation in which I went to Mr. 
Samuels and with nobody present other than Mr. Samuels 
and myself, with no other person having an opportunity 
to inspect the information [156] which Mr. Samuels and 
I were discussing, I discussed with him these two establish- 
ments which he changed this morning on the wage table 
from fractional to nonfractional. That wasn’t even on an 
affidavit basis. That was pretty much my say-so and he was 
kind enough to check with the establishment and find in that 
ease I was right. 

Examiner Grant: I can only go by what Mr. Samuels 
testifies he can do and can’t do. 

Mr. Murpny: I have not heard Mr. Samuels say he 
can’t do what I suggested he do. 

Examiner Grant: He indicated there are enough prob-' 
lems involved in that he can’t do it. That is the impressior 
I got. 

Mr. Murruy: I got the impression that he had two prob- 
lems, one was the problem of his being anxious to avoid 
any appearance that he was making a disclosure. Now, 
that problem is easily solved by my stating all of this on 
the record. 

Examiner Grant: Lets assume he can do it. I still think 
you are going to be faced with an objection from Mr. Lowe. 
His testimony what he found out from others will be purely 
hearsay. 

Mr. Munrny: That is the whole basis of Government 
Exhibit No. 5. 
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Examiner Grant: I think a wage survey is in somewhat 

of a different category from an affidavit. 
[157] Mr. Muneny: I agree with Your Honor in that it 
is much less entitled to credibility in the belief than is an 
affidavit. Well, I have said all I can say. I will abide by 
Your Honor’s ruling. 

Examiner Grant: Do you have a survey which employees 
these eight or nine affidavits, Mr. Murphy, that will reflect 
the facts contained in those affidavits? 

Mr. Munruy: We conducted a survey, Your Honor, on 
the basis of the questionnaire which has been referred to. 
We came to the conclusion that our survey was no good for 
the same reason that I have concluded the Government 
survey is no good. We do not intend to offer in evidence 
any survey. It is our belief that this questionnaire was 
so misunderstood in crucial particulars and I have a special 
reference to workers covered and workers excluded, that 
the result of the data checked by the Bureau of Labor 
Statistics and checked by NEMA at my request does not 
reflect either the wage or employment structure of the 
motors and generators industry. This is not the time to 
say it, but the thrust of industry’s case in addition to mat- 
ters such as definition, et cetera, is that (a), the wage tables 
should be corrected at least on the basis of the few instances 
which we feel are iron bound, the few instances which we 
could collect within the time and money and so forth that 
is available to a private group, but beyond that, that the 
evidence that we have been able to [158] collect establishes 
so clearly to it with other evidence the inacouracy of the 
results, not due to Mr. Samuels’ procedures—— 

Examiner Grant: No one is going to foreclose you from 
that opportunity. The only thing that bothers me is that 
you are trying to prove through a, Government witness, a 
representative of the Bureau of Labor Statistics who has 
compiled the tables here which you now seek to show are 
in error. I just can’t bring myself around to subscribing 
to it. : 

Mr. Murrny: I haven’t gotten that far. Has Your Honor 
ruled? : 
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Examiner Grant: Yes, I ruled, Mr. Murphy. 

Mr. Murpxy: I would like to make a-motion that. the tes- 
timony of Mr. Norman Samuels be stricken from the record 
and Government Exhibit 5, on the grounds that his testi- 
mony was based on a perusal of records which have not 
been made available to us and on the further ground that 
we are not being allowed to impeach his: testimony with 
respect to the wage tables by offering these affidavits. 

Examiner Grant: Do you have anything to say about it, 
Mr. Lowe? 

Mr. Lowz: The Government objects to the motion. The 
wage survey was proved in the usual way, in the way which 
is quite full, so much so that the principal table, I believe, 
was received without objection. Therefore, it appears to 
occupy [159] the status of evidence in the hearing and 
nothing has occurred to detract from that status. There- 
fore, I submit that it is entitled to consideration as evidence 
now and should not be stricken. The question of whether 
counsel should be able to prove facts in a way contrary to 
the administrative procedure act, that.is to say by an affi- 
davit which precludes all right to cross-examination does 
not detract from the evidentiary value of the exhibit or the 
supporting testimony which has been received here. 

[160] Examiner Grant: I will deny your motion, Mr. 
Murphy. 

Mr. Murpxy: On this point may I ask your Honor’s 
assurance that the.record will remain open for such a rea- 
sonable time as to call for these 10 additional witnesses? 

Examiner Grant: Providing it is within a reasonable 
time. 

Mr. Murrny: I can guarantee, your Honor, that it can’t 
be done this week. I am beginning to wonder whether we 
are going to be able to get in these people who are fairly 
non-controversial by the end of the week. 

Mr. Lows: I think the record should remain open from 
day to day so long as witnesses with material testimony 
are offered. There has been an extended notice of the time 
the hearing would be held. I don’t: know whether counsel 
will be able to produce all of his witnesses within that time. 
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Tf, at the end of that time it should be—if there should be 
need for continuance, I suppose counsel will make the mo- 
tion at that time. I don’t believe it could be passed on now. 

Mr. Murrxy: To which time do you have reference? 

Mr. Lowe: At the time when all the available witnesses 
have spoken their piece. 

Mr. Munruy: I take it that your position is that the 
available witnesses are those who are available here now. 

Mr. Lowe: Those who would be available when the last 

witness is finished. 
[161] Examiner Geant: Mr. Murphy, you have indicated 
to me that this hearing without the affiants would continue 
through Friday and perhaps not end on Friday. I think 
Mr. Lowe’s point is that if this hearing is going to go 
over, perhaps we should resume again Monday or Tuesday 
and expect these affiants to be here at that time. 

Mr. Murpzy: Your Honor, I think this is an unreason- 
able expectation. Some of these people have to come a good 
distance. We will be fully occupied here this week in the 
matters that are now before us. Even if we did start calling 
these people on Monday, and I think I could reasonably 
estimate it would take us all of next week. 

Examiner Grant: That is something that is perhaps un- 
avoidable, Mr. Murphy. The only thing that Mr. Lowe I 
think is objecting to is any extended interval between this 
session and next week’s session.or the session when we 
should hear the affiants. Now, I have no objection to cer- 
tainly—I have no objection to keeping the record open to 
hear these affants. That is an opportunity that I want to 
afford you. But at the same time, I think we ought to make 
all reasonable efforts to have them here as soon as we can, 
that is, at the conclusion of such evidence as you now care 
to present. 

Mr. Murrxy: For my assistance in attempting to deal 
with this problem, is it my understanding that the basis 
for Counsel’s objection and for your own, your Honor’s 
ruling is [162] the hearsay rule? 

Examiner Grant: My ruling on these’ affidavits? 
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Mr. Musgpuy: Yes, sir. 

Examiner Grant: My ruling on . the affidavits was to 
receive them as proof of the facts contained would deprive 
the right of the Government of cross-examination. I would 
be just as firm in denying an affidavit offered by the Gov- 
ernment. 

Mr. Murrsy: Isn’t that application the hearsay rule, 
your Honor? 

Examiner Grant: If I can recall back to my college days, 
there was all kind of hearsay testimony. 

Mr. Murruy: The basis of the objection for hearsay, the 
reason that it exists is that it deprives the other side of 
cross-examination of the statements which are being offered 
for truth of the contents thereof. 

Examiner Granr: I have sustained objections to hear- 
say testimony where that hearsay testimony constitutes the 
sole evidence of a fact. If it is corroborative or repetition, 
I will receive it. 

Mr. Munpxy: Do we not have evidence on the record of 
Mr. Samuels’ earlier correction of two mistakes in the wage 
table Number 3? 

Examiner Grant: I don’t believe I understood you. We 
have his testimony about those two. 

Mr. Murrexy: Which resulted in a correction of wage 
[163] table 3 and in Government Exhibit Number 5. Are 
these affidavits not at least corroborative of the fact that 
there are mistakes in the wage table? 

Examiner Grant: Different mistakes, perhaps. 

Mr. Murruy: If your Honor will dispose of the matter, 
I will proceed. 

Examiner Grant: If you want to offer these affidavits in 
the nature of an offer of proof, it is merely a suggestion 
to you, Mr. Murphy, so that they will be a record in the 
event the Secretary should disagree with my ruling and 
exclude it. I am merely making that as a suggestion to 
you. However, that is up to you. 

Mr. Muzrxy: I will act on the suggestion in due course 
and I appreciate it. 


By Mr. Muzpxy: 


Q. Directing your attention again, Mr. Samuels, to Gov: 
ernment Exhibit Number 1, the questionnaire form, do you 
have a copy? I believe you testified that one of your func- 
tions is to review this to see that it is in such form that it 
will elicit accurate date. 

A. Yes, sir. 

Q. May I invite your attention to page 3 of Government 

Exhibit Number 1, item, Roman 6, and particularly the 
section entitled, ‘“Workers Covered.’? Would you be good 
enough to read that please? 
[164] A. For the purpose of this survey, include for the 
entire establishment all working foremen and nonsuper- 
visory workers engaged in processing, fabricating, assem- 
bling, packaging, inspecting, handling, or shipping; and 
janitors working around machines while in operation. 
(reading.) 

Q. At the time you reviewed that portion of the question- 
naire, did you understand that it included draftsmen? 

A. No. 

Q. Now, directing your attention to the following para- 
graph, under ‘‘ Workers Covered’’—pardon me—‘‘ Workers 
Excluded”’, would you read item ‘‘c’’ thereof? 

A. Other plant workers not mentioned under workers 
covered, including employees whose duties are directed 
to maintenance of the plant, such as electricians, engineers, 
(engineroom employees), firemen, repair shop crews, watch- 
men, maintenance men, telephone operators, and janitors 
not working around machines while in operation. (Read- 
ing.) 

Q. Is it not your understanding of that language and 
particularly the first phrase thereof, that plant workers 
who do not fall under workers covered are excluded? 

A. Yes. 

Q. Going back to workers covered, Mr. Samuels, would 
you—did you understand that language at the time you 
reviewed it to include time study men? 

A. No. 
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[165] Q. Did you understand it to include ‘laboratory 
technicians engaged in testing materials used in the. produc- 
tive processes necessary to manufacture of the material? 

A. That very well might. 

Q. Would they be people who were processing ? 

A. They could be part of the processing or fabricating 
or assembling. 

Q. Doesn’t say part of. It says engaged in, does it not? 

A. One can be engaged in some aspect of processing, as- 
sembling, fabricating and so forth. 

Q. Are you generally familiar, Mr. Samuels, with a pub- 
lication called ‘‘Walsh-Healey Public Contracts Act, Rul- 
ings and Interpretations, Number 3,” published by the 
U. S. Department of Labor with editorial revisions of Janu- 
ary 30, 1961? ; 

A. I know the publication you refer to. 

Q. Are you familiar with the fact that Section 37 thereof 
lists a number of people who are described as employees 
covered by the Act in particular occupations? 

A. I know there is a section that covers definitions of 
workers covered. 

Q. Now, this Section 37 refers to a considerable list of 
covered employees and I picked three examples from that 
last, did I not? (Referring witness to list referred to.) 

A. You did. (Referring to list referred to.) 

Q. It is your testimony at the time you reviewed this 
[166] definition for the purposes which you described, that 
you did not understand it to include two of those? 

A. That is correct. 

Q. Do you perform any kind—and I mean by you—your 
office of the Bureau of Labor Statisties—perform any kind 
of surveys in connection with the enforcement of the Fair 
Labor Standards Act? 

A. Yes, sir. 

Q. I have no further cross-examination, your Honor. I 
would like to ask that the record be left—that Mr. Samuels 
remain under oath so that I will have the opportunity to 
recall him at a later date. 
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[168] Q. Turning to another matter, in Table 3 of the 
wage survey, Government Exhibit 5, you listed each estab- 
lishment according to the lowest rate it reported as actually 
paid, is that correct? 

A. That’s correct. 

Q. You listed at the lowest rate actually paid, regardless 
of the number of workers it reported as being paid, is—of 
the number of workers it reported as being paid that rate? 

A. That’s right. 

Q. In the case of a large establishment, if the lowest rate 
was paid to but one man, would the rate paid that one man 
determine where you slot the entire establishment in Table 
3? 

A. Yes. 

Q. Does that mean that it is possible that that particular 
establishment may be located in this table solely on the 
basis of a decision of the employer to, for example, to cite 
one occupation mentioned by industry counsel, wholly on 


the—wholly base its decision on whether to include, say, 
a time study man as a covered worker? 
A. Yes, it might. 


[183] Recross-EXaMINATION. 


By Mr. Mourpzy: 


Q. On the inquiries you testified that were received by 
you with respect to what workers were and were not cov- 
ered workers, with respect to what kind of workers were 
those inquiries submitted to you? 

A. Usually—now, whether there were any submitted in 
this case, offhand, I do not know, Mr. Murphy. 

Q. You do not know whether there were any inquiries on 
the definition of covered workers in this case? 

A. No, I do not know. 
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[230] Narsan P. Epsrery was called as a witness, and 
having been previously duly sworn, took the stand and 
testified as follows: 


[245] Cross-EXAMINATION. 


By Mr. Murpzy: 


(254] The Government consumes a substantial portion of 
the output of the industry, roughly 5 per cent. In certain 
areas—well, specifically in the field of integral motors, 
roughly 10 per cent. 

Q. What kind of motors? 

-A. Integral, nonfractional motors, roughly 10 per cent. 
It is, therefore, statistically inconceivable to me that none 
of the establishments included in Mr. Samuels’ survey were 
represented in Government Exhibit 6. : 

Q.. You say it is statistically inconceivable? 

A. Well, let me amend it; while conceivable, the likeli- 
hood is minimal. 

To make this assumption, one would have to assume that 
the great bulk of the industry in terms of output did not 
participate in the Government business. Let’s say 75 per 
cent or more of the industry in terms of the output of the 
industry was not interested in Government business. This 
appears to me to be unlikely to an extreme degree. 


[285] Q. Now, sir, still with reference to Government Ex- 
hibit 1, the questionnaire form, I invite your attention to 
page 3, Roman 6, Workers Covered paragraph. 

A. Yes, sir. 

Q. As that definition of workers covered—has that been 
one that was used by the Department of Labor for a good 
many years? 

Has it been used for a good many years in these matters? 
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A. Yes, sir, this has been a standard definition for some 
time. 

Q. Has industry from time to time questioned the ade- 
quacy of this definition? 

A. Well, I believe the first question in my memory with 
respect to its adequacy that was presented in form of a 
specific and detailed criticisms based upon the regulations 
—was made by yourself in connection with the engine- 
turbine proceedings. 

Q. Were you present in the hearing room yesterday, Mr. 
Epstein, when Mr. Samuels testified, at least in language, 
the definition of workers covered in Government Exhibit 
Number 1 would not appear to cover a few types of workers 
which are covered by the Walsh-Healey Act under the rules 
and interpretations issued by the Department of Labor? 

A. Yes, sir, I heard that testimony. 

Q. Do you agree with that testimony? 

[286] A. I am inclined to think that a person receiving a 
questionnaire—that people receiving this questionnaire 
might interpret the language of the covered worker defini- 


tion differently from the point of view of those types of 
occupations that you are referring to. 

Q. When you say might interpret them differently, you 
might interpret this language as not covering some of these 
categories to which we had reference such as drafstmen? 

A. I would think that is a distinct possibility. 


[290] By Mr. Lowe: 


Q. Did you attend the engines and turbines industry 
panel conference? 

A. Yes, sir. 

Q. You heard the request made for more particularized 
[291] definition of covered workers? 

A. Yes, sir. 

Q. You observed the response which the Department 
gave to Mr. Murphy’s request then? 

A. Imay have misled you. I am not certain Mr. Murphy 
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raised the criticisms at the panel conference of engines 
and turbines. If he did, it was in a rather simple and un- 
detailed fashion. However, subsequent to the conference 
the Department did receive a letter from Mr. Murphy out- 
lining in detail his suggestions for change and the reasons 
therefore. 

Q. Was there any mention of such a request in the panel 
memorandum for the motors and generators industry? 

A. No, sir. 


Mr. Murruy: I object, your Honor, and move that the 
answer be stricken, first on the ground that what was or 
was not said at a panel conference, either this or any other, 
does not relate or should not bind these people and the 
hearing. 

Examiner Grant: I will sustain the objection, Mr. 
Murphy. I think an account of what took place at the panel 
conference is certainly to be testified to by the author of 
the document, the person who was in attendance. 

Mr. Lowe: The Government will put on another witness 
to prove the point. 

Mr. Murray: My objection did not go to the same point 
that I think your Honor is speaking of. My objection is 
that [292] the fact that the motor and generator represen- 
tatives at the panel conference did or did not raise any 
question with respect to this definition of workers covered 
or workers excluded. The only material question is whether 
in filling out the responses, people in the industry misunder- 
stood the definition. 

Mr. Lowe: Do I understand counsel withdraws his objec- 
tion based on the fact that this witness was not at the 
panel conference? 

Mr. Murrxy: My objection did not contain that element. 

Mr. Lowe: As I understand it, Mr. Examiner, no objec- 
tion is being made on the ground that this witness was not 
at the panel conference. Objection is now being made as 
to the pertinence of his position. The Government offers 
to prove that the same counsel who represented the indus- 
try at the engines and tarbines conference which was held 
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subsequent to the motors and generators conference rep- 
resented the industry at the motors and generators con- 
ference and acquiesced in this definition of covered em- 
ployment which underlies the wage survey which is in 
issue here. 

Mr. Murpuy: Mr. Examiner—— 

Mr. Lowe: As far as the competency of the witness to 
testify to it is concerned, the Government is prepared to 
meet the technical objection and produce a witness who 
can testify as to it, who is fully competent under the 
strictest: rules of evidence, to testify as to what has oc- 
curred. 

[293] Examiner Grant: Mr. Murphy’s objection has gone 
beyond that. 

Mr. Murruy: I will restate the objection, Mr. Examiner, 
in order to clarify the point and I would like to say in 
advance that if counsel for the Government wishes, I will 
stipulate that the associate from my firm, who is not me, 
did attend the panel conference for the motors and gen- 
erator industry and that he, as would have been the case 
with me had I been present, knew as little about this kind 
of problem as did the representatives of the industry. I 
think that the point Mr. Lowe makes is entirely irrelevant 
and is somewhat discourteous. My objection as to Mr. 
Epstein is simply that the events at the panel conference, 
particularly the question of whether suggestions or objec- 
tions were or were not raised with respect to this definition 
are not relevant in this hearing, because one of the ques- 
tions at issue in this hearing, as I understand it, is what 
is a proper definition of the motors and generators in- 
dustry? If the Examiner overrules me on that ground, I 
have no objection to Mr. Epstein’s answering Mr. Lowe’s 
question on the basis of what he read in some memo- 
randum. 

Examiner Grant: The fact that Mr. Murphy or his as- 
sociate did not raise any question as to the proposed 
definition of covered—of workers covered in the question- 
naire before the motors and generators industry, seems 
hardly of any evidentiary value, Mr. Lowe. The fact that 
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he later on ‘did make [294] a recommendation and’ that 
recommendation was adopted to a certain extent for the 
revision of that definition in another industry at a later 
date, might well have arisen out of his experience with 
the results of the survey or the experience with the survey 
in the motors and generators industry.’ I don’t think it 
is quite fair, either, to Mr. Murphy, to make capital out 
of the fact that neither he or his associate made any point 
of the definition at the panel conference on motors and 
generators. 


* * * e *. 


[301] Mr. Lowe: Where the particular draftsmen is as I 
indicated, Mr. Epstein engaged in the preparation of draw- 
ings required to be supplied to the Government or prepared 
subsequent to the date of award for the use of the manu- 
facturer in producing materials, supplies, articles or equip- 
ment to be supplied to the Government, would such a drafts- 
men, in your opinion, be engaged in processing. 

The Wrrwess: Yes, sir, I think a draftsmen is engaged 
in processing irrespective of the condition which you set 
upon it, namely the delivery of the items which he has 
processed to the Government or any other customer. 

Mr. Lowe: Within the ordinary meaning of workers 
covered therefore as defined in item 6 of Government Ex- 
hibit Number 1, if you will refer to that paragraph, would 
draftsmen, in your opinion, be among the group who are 
indicated to be workers covered? 

The Wrrness: Yes, I believe the term processing includes 
draftsmen. 

Mr. Lowe: Your testimony on cross-examination, if I 
may summarize it, that there was some ambiguity in the 
words that was meant to indicate possibly that that in- 
dividual might [302] come to that conclusion and possibly 
it might—he might come to a different conclusion? 


A. The Wrrvess: This is what I said, yes, sir. 
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Q. Would you reach essentially the same conclusion con- 
cerning time study men as you have just testified to, 
concerning the draftsmen? 

A. I think the term processing is broad enough to include 
the term time study men. 

Q. How about laboratory testing people, since they have 
been injected into the testimony? 


Mr. Murpny: The witness Samuels testified that he 
thonght they were and Mr. Epstein has adopted Mr. Sam- 
uels’ testimony. 

Mr. Lows: May I have your answer to the question, Mr. 
Epstein? 

Examiner Grant: The question is in regard to labora- 
tory technicians. 

Mr. Lowe: Laboratory testing people as last they were 
identified. 

The Wrrxzss: Well, I will repeat my answer to the [304a] 


question concerning time study men. I believe that proces- 
sing being a very broad term covers the operation of the 
laboratory tester. Coverage of laboratory tester might be 
inferred from language other than processing as well as 
such handling, inspecting. 


* * * es & 
[332] Mr. Murry: Mr. Craig, will you come up here, 
sir? 


Whereupon, Gusert F’. Craic was called as a witness and, 
having been. first duly sworn by Hearing Examiner Grant, 
was examined and testified as follows: 


Examincr Grant: Have a seat, please. 
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Dmecr EXAMINATION. 


By Mr. Mozpxy: 


Q. Mr. Craig, would you state your full name for the 
[333] reporter, please? 

A. Gilbert F. Craig. 

Q. And what is your occupation in employment, Mr. 
Craig? 

A. Vice President, Industrial Relations, for the Emerson 
Electric Manufacturing Company. 

Q. How long have you been with that company, sir? 

A. Twelve and one-half years. 

Q. And how long have you been engaged in industrial 
relations work? 

A. Twenty-eight years. 

Q. Does the Emerson Electric Manufacturing Company, 
sir, have establishments engaged in the manufacture of 
products within the motors and generators industry? 

A. They do. 

Q. How many such establishments? 

A. Five. 

Q. Did those establishments file responses to the wage 
survey questionnaire in this matter? 

A. They did. 

Q. In those five establishments, Mr. Craig, what kinds 
of motors are manufactured? 

A. Fractional horsepower motors principally. 

Q. And do you also manufacture in those establishments 
some quantity of integral horsepower motors? 

A. A small amount. Small sizes. 

[334] Q. So you have had the opportunity to observe the 
manufacture of both fractional and integral, is that cor- 
rect? 

A. Yes, sir, I have. 

Q. In the questionnaire which is in evidence here as 
Government Exhibit No. 1, Mr. Craig, fractional horse- 
power motors are defined as those built in frames smaller 
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than that frame having a continuous rating of one horse- 
power open construction at 1700 to 1800 rpm. 

Is that a definition of fractional motors which is com- 
monly understood in the industry? 

A. Yes, I think it is. 

Q. Should the Secretary decide, Mr. Craig, to make a 
branch determination for fractional motors as distin- 
guished from all other products in this industry definition, 
js that definition of fractional motors one which you feel 
from the industry point of view would be satisfactory in 
defining that branch? 

A. I think it would. 

Q. Do you have any view, sir, as to whether there should 
be a branch determination for fractional motors as de- 
fined by this line of —— 

A. Yes, there should be. 

Q. And what are those views? 

A. Well, principally, in fractional horsepower motors, 
the equipment is specialized equipment, it is mechanized. 
[335] The operators perform repetitive motions, it requires 
very little skill and experience. Whereas, in the integral 
type motors, which are more complex, involving more hand 
motions, more specialized knowledge, there is a higher 
degree of skill involved. 

Q. Are some of the same jobs or labor processes in- 
volved in building both fractional motors and integral 
motors? 

A. Are some of the same skills involved? 

Q. Well, is one of the principal parts of a motor the 
coil? 

A. Yes. 

Q. And are there coils in both the rotor and the stator 
of a motor? 

A. There are coils in the stator and in some cases in 
the rotors. 

Q. Are there also coils in integral motors? 

A. Yes. 

Q. The differences which you have described in the 
manufacturing and labor process as between fractional and 
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integral, do they apply even to the same job, if you un- 
derstand me, sir? 

A. Yes. sah 

Q. Do you recognize what this is, Mr. Craig? 

A. From here it looks like a General Electric motor. 

Q. Well, I apologize for that. 

[336], (Counsel hands motor to the witness.) 

A. Yes. This is a fractional horsepower motor. 

Q. That is one of the things described by the definition 
to which we have referred? 

A. That is right. 

Q. Mr. Craig, have you served as the chairman of the 
so-called Walsh-Healey Committee of the NEMA Motor and 
Generator Section? 

A. Yes. 

Q. Did you attend the panel conference held on June 28, 
1960, in connection with this matter? 

A. I did. 

Q. Now, sir, in order to shorten your testimony and make 
sure you get out of here on time, I am not going to ask 
you any questions about that panel conference. 

Was Mr. Harry Dickinson a member of your Walsh- 
Healey Committee at the time of the panel conference? 

A. Yes. 

Q. And did he attend that panel conference? 

A. Yes, he did. 

Q. And was the work that you did as chairman of that 
committee undertaken in association with Mr. Dickinson? 

A. Yes, it was. 


Mr. Murpuy: I have no further questions, Your Honor. 


Cross-EXAMINATION. 
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[342] Repmecr ExXaMINATION. 


By Mr. Murpry: 

Q. Can you give us an approximation, Mr. Craig, of the 
number of people employed in these five plants who are 
engaged in producing products within the scope of the in- 
dustry as defined in the wage survey questionnaire in this 
hearing? 

A. I would say approximately 2200 or 2300. 


Mr. Murrry: Thank you, Mr. Craig. 
Mr. Kuwstz: I wanted to ask him some questions. 
Examiner Grant: I am sorry, I didn’t know. 


RECROSS-EXAMINATION. 


By Mr. Kuuste: 

[343] Q. Is this job, when you consider the normal opera- 
tion, [344] the lowest paid job in the plant actually paid 
in terms of money per hour? Is this the lowest paid job 
in the plant—— 

A. Yes. 

Q. —for most connectors and coil inserters? 

A. Yes. 

Q. Do you know what the average hourly earnings are 
for typical connector and coil inserter? 

A. It varies according to the plant. 

Q. Well, do you know what they are in any plant? 

A. Yes. I am aware of that. 

Q. Well, what are they? 


Mr. Murexy: Objection, Your Honor. If there isn’t 
going to be disclosure of wage data on one side, there 
should not be disclosure of wage data on the other. 

Examiner Grant: Unless Mr. Murphy is willing to waive 
that confidentiality, I would prefer to extend it to both 
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sides; that is, to both the Government counsel and to 
counsel for the industry if it is possible. 

Mr. Kuvste: I don’t know whether the witness objects 
to giving the information. 

Examiner Grant: Well, his counsel objects. 

Mr. Korerz: Pardon? 

Examiner Grant: His counsel objects. 

Mr. Krust: I don’t know that he is his counsel—I don’t 
think he is his employer, as far as I know. 
[345] Examiner Grant: His counsel is represented—— 

Mr. Murpxy: I am paid by Mr. Craing, among other peo- 
ple, to make their objections for them, among other things 
here. 


[392] PRocEEDINGS 


Examiner Grant: Let’s get on the record, gentlemen. 

Mr. Lowe, did I understand at the close of the session 
yesterday that you had a further witness on behalf of the 
Department? 


Mr. Lowe: I did. Will you take the stand, Mrs. Stein. 


Whereupon, Josepnine C. Stem was called as a witness 
and, having been first duly sworn by Hearing Examiner 
Grant, was examined and testified as follows: 


DmmeEcT EXAMINATION. 


By Mr. Lowe: 


Q. Will you give your full name, Mrs. Stein? 

A. Josephine C. Stein. 

Q. By whom are you employed, Mrs. Stein? 

A. By the Wage and Hour Division of the Department of 
Labor. 

Q. What is your occupational specialty? 

A. I am a labor economist. 

Q. What branch of the Wage and Hour and Public Con- 
tracts Divisions do you work for? 
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A. Public Contracts. 

Q. Mrs. Stein, do you recall a panel conference of rep- 
resentatives of industry, labor and government meeting 
[393] to thresh out certain preliminary matters relating 
to the gathering of evidence for these proceedings? 

A. Yes, I do, I was there. 

Q. Did you have a special duty at that conference? 

A. Yes. 

Q. What was that? 

A. Iwas to prepare a report of the discussion that went 
on at the panel conference. 

Q. For that reason were you particularly vigilant to 
follow the positions of the various parties as expressed 
there. 

A. Yes, I was. 

Q. Before the conference was there correspondence with 
people who thought they might be interested in it? 

A. Yes, prior to the conference approximately a month 
before on May 27, a copy of the proposed questionnaire 
was mailed to the trade associations and on June 17, copies 
of the proposed questionnaire were mailed to individual 
companies whose names were suggested by the trade asso- 
ciation. 

Q. I show you a document entitled ‘‘Karnings in the 
Mannfacture of Motors and Generators”’ on mimeographed 
paper. Is that the document which was mailed to people 
about a month before the conference? 

A. Yes, this is identical to the material that was mailed. 
[394] Q. Did the mailing list include the association which 
has been referred to in these proceedings as NEMA? 

A. Yes, it did. 

Q. Does this document—will you compare for us the 
definition of covered workers or workers covered in this 
draft questionnaire with the one which appears in the ques- 
tionnaire which has been received in evidence here as 
Government Exhibit No. 1? 

A. They are identical. 


Q. Will you also compare for us the pledge of confidence 
appearing on the first page of the mimeographed draft 
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with the one which appears on the document which is in 
evidence here as Government Exhibit No. 1? 

A. It is the same. 

Q. Was the draftmanship of the questionnaire to be used 
in making the wage survey among the questions discussed 
at the panel conference? 

A. Yes, it was. 

Q. Was that the reason for mailing out a draft of it a 
month ahead of time? wake 

A. Certainly, to give the parties an opportunity to ex- 
amine it thoroughly and make any comments and sugges- 
tions that they saw fit. 

Q. Now, were suggested amendments to the questionnaire 
received at the conference from the NEMA group? 

[395] A. Yes, they were. 

Q. Was there any suggested amendment with reference 
to the definition of the industry? 

A. Yes, that was the principal, but not the only subject 
of the issues on the questionnaire that was discussed. 

Q. Was there any suggested amendments with reference 
to collecting data separately for the fractional and integral 
branches of the industry? 

A. Yes. 

Q. Was that suggestion adopted? 

A. Yes, that suggestion was adopted. 

Q. Was there any discussion of the small plant cut-off 
point made? 

A. Yes, there was. 

Q. Did the divisions make any suggestion as to what 
the cut-off point ought to be? 

A. No, they did not offer any specific cut-off point. 

Q. Well, how was the figure 10 arrived at? 

A. Well, although a specific cut-off point was not men- 
tioned and it was brought out that this is one of the points 
that we wanted advice on, we did point out at the time 
what would be the effect of the 10 employee cut-off. There 
was a proposal by labor: people that a 20 cut-off—20 em- 
ployee cut-off be used and there was a proposal by the 
NEMA group that an eight employee cut-off be used. How- 
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ever, the point [396] of 10 was one which seemed to be 
satisfactory to all the people present. 

Q. Did the NEMA group express satisfaction with that 
decision? 

A. Yes, they said it was agreeable. 

Q. Was attention particularly directed at the panel 
conference to the pledge of confidence which appears on 
the face of the draft questionnaire? 

A. Yes, there was a representative from the Bureau 
of Labor Statistics who would be working on the survey 
and he explained what is the procedure used and prominent 
in his explanation was the idea that the pledges would be 
kept—that the survey results would be kept in confidence. 

Q. What representatives of the NEMA group and its 
member companies were present there? Were they rep- 
resented by counsel? 

A. Yes, they were. 

Q. Were there additional representatives of the NEMA 
group and the member companies in addition to counsel 
present there? 

A. There was quite a sizeable number of people present 
who were allied with NEMA. I don’t remember the exact 
number. But, one of them was the same Mr. Craig who 
testified yesterday. 

Q. Did any of them object to the pledge of confidence 
or Mr. Laciskey’s explanation as to how the wage survey 
would [397] have to be conducted with reference to the 
confidentiality of responses to the questionnaire? 


Mr. Murray: Objection, Your Honor. Irrelevant. 

Mr. Lowe: I think we discussed this at some length yes- 
terday. I believe the Hearing Examiner’s ruling that evi- 
dence of this sort would be received. 

Examiner Grant: I think so. 

The Wrrness: There were no objections, 
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By Mr. Lowe: 


Q. Did any of the NEMA group object or request any 
amendment to the identification of workers covered in the 
draft questionnaire? 


Mr. Murpuy: Objection, Your Honor. Irrelevant. 

Mr. Lows: I believe this was precisely the issue on which 
the Hearing Examiner’s ruling was yesterday. 

Examiner Grant: I will overrule the objection. 

The Wrrness: There were no objections or comments 
whatever. 

Mr. Lowe: I have no further questions. 

Mr. Murry: Mr. Examiner, I move that the witness’ 
testimony be stricken as irrelevant. 

Examiner Grant: The motion will be denied, Mr. Murphy. 

Mr. Murray: I have only one question. 


[398] Cross-EXAMINATION. 


By Mr. Murry: 


Q. Mrs. Stein, did you testify in response to Mr. Lowe’s 
questions that the effect of a 10 employee cut-off point was 
discussed ? 

A. Yes, sir. It was mentioned in terms of the Census 
figures which showed that only a very minute proportion 
of the workers in the industry were employed in plants 
which had less than 10 employees. 


Mr. Murrxy: I have no other questions. 
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[449] Cumror G. Smoke, was called as a witness and, 
having been first duly sworn by Hearing Examiner Grant, 
was examined and testified as follows: 


Dmecr Examrvation. 


By Mr. Muzpry: 


Q. Mr. Skidmore, will you state your full name for the 
record, please? 

A. My name is Clinton G. Skidmore. 

Q. And what is your occupation and employment? 

A. I am Vice President in charge of sales of the Louis 
Allis Company, Milwaukee, Wisconsin. 


eo e ° * e 


[452] Q. Did your motor generator establishment in Mil- 
waukee, Mr. Skidmore, file a response to the wage question- 
naire circulated in this manner by the Bureau of Labor 
Statistics, the form of which is in the record as Government 
Exhibit No. 1? 

A. Yes, sir. 

Q. Do you recall who signed that response? 

A. Mr. H. O. Peale, our Secretary-Treasurer. 

Q. Have you had occasion to discuss with Mr. Peale and 
any other persons in the establishment who may have been 
concerned about that response? 

A. Yes, sir. 

Q. Are you familiar with its contents? 

A. Yes, sir. 

[453] Q. Can yon tell us how many total employees were 
reported to the Bureau of Labor Statistics for that estab- 
lishment? 

A. 962. 

Q. Is that covered workers, Mr. Skidmore? 

A. That is covered workers, yes, sir. 

Q. And how many employees altogether? 

A. 1,876. 
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Q. Can you tell us, Mr. Skidmore, what was the payroll 
period for which your response was filed? 

A. It was October 10 to 17, 1960. 

Q. Did you tell us whether that establishment reported 
in that response, that it was a manufacturer of fractional 
items as defined in the survey? 

A. No, sir, it was not. 

Q. Can you tell us, sir, what was the lowest wage actually 
paid reported on that survey? 

A. It was in the bracket of $1.95 to $1.95.9. 

Q. And how many workers did you report at that rate? 

A. Twelve. 

Q. Do you have before you, Mr. Skidmore, a typed sheet 
of notes containing that information? 

A. Yes, sir. 

Q. And this is a copy of that sheet before you? 

A. Yes, sir. 


(Mr. Murphy distributed copies of the document [454] 
referred to, to all representatives of Government, labor, 
industry and the Hearing Examiner.) 


Q. Are your responsibilities in the Louis Allis Company, 
Mr. Skidmore, somewhat broader than might be indicated 
by the title, Vice President, Sales? 

A. I would say Yes. 

Q. Are you familiar with other parts of the company’s 
operations in addition to sales? 

A. Yes, sir. 

Q. Specifically, are you familiar with the production 
operations of your company? 

A. Yes, sir. 

Q. And are you familiar with the production operations 
in the establishment of your company which manufactures 
motor generator parts? 

A. Yes, sir. 

Q. And are you familiar with the types of work and jobs 
that are performed in that production process? 

A. Yes, sir, I am. 
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Q. How have you had occasion as Vice President, Sales, 
to become familiar in that area of the company? 

A. Well, in the sale of our products it is very important 
for all the men involved to be very familiar with the design, 
the application and the manufacture of the type of equip- 
ment that we build. It is necessary in order to properly 
apply the [455] motors and frankly, to get business from 
customers. 

Q. You testified, I believe, Mr. Skidmore, that it was a 
Mr. H. O. Peale, Secretary-Treasurer, who signed your 
wage response? 

A. Yes, sir. 

Q. What is the condition of Mr. Peale’s health? 

A. Mr. Peale, at the present time, is not in very good 
health due to a number of heart attacks in the past year, 
year and a half. As a result, he is not too active in the 
company. 

Q. Have you had occasion, Mr. Skidmore, to discuss with 
Mr. Peale and others who might have been involved, the 
circumstances surrounding the filling out and filing of the 
wage response for your establishment? 

A. Yes, sir. 

Q. I show you again Government Exhibit 1, Mr. Skid- 
more, which is a copy of the wage survey. Do you recog- 
nize that as the form on which your company filed its 
response? 

A. Yes, sir. 

Q. With specific reference in Government Exhibit 1, Mr. 
Skidmore, on page 3 thereof, Item VI, are definitions of 
‘“workers covered’? and ‘‘workers excluded.’’? Based on 
the discussions which you have had with Mr. Peale, can 
you tell us how the people in your establishment who filed 
this report interpreted the phrase ‘‘workers covered’’? 
[456] A. They interpreted it to mean—— 


Mr. Lowe: I object. The object of the testimony obviously 
is to discredit the wage survey which has been received in 
evidence here. And insofar as that relates to a matter of 
interpretation of the phraseology of the questionnaire, a 
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matter perfectly within the mind of the individual who 
had the duty of interpreting it, it is something that just 
can’t be explored second-hand and in a hearsay way which 
is sought to be explored here by a witness who is not the 
witness who struggled with the problem of interpretation, 
but simply: one who has talked to him subsequently in 
preparation for a hearing. 

Examiner Grant: I am a little bit inclined to be a little 
more lenient than I might otherwise be by reason of the 
fact that the officer of the corporation who made out the 
questionnaire is physically unable to be here. 

Mr. Lowe: That is a difficulty incident to producing the 
evidence, but it does not make the evidence which is pro- 
duced of any higher caliber. 

Mr. Murpxy: Let me try it this way. 


By Mr. Murruy: 


Q. I don’t want there to be any question as to what this 
testimony is worth. Did the people in your establishment 
who filled out that response, Mr. Skidmore, tell you what 
group of employees they reported as ‘‘workers covered’’? 
[457] <A. Yes, sir, they did. 7 

Q. And what did they tell you? 

A. They said the direct production employees, are mem- 
bers of our bargaining unit. 

Q. Do you see in Government Exhibit 1 and that para- 
graph ‘‘workers covered’? any reference to bargaining 
unit? 

A. No, sir. 

Q. How could they possibly have interpreted this as ap- 
plying to employees in the bargaining unit? 

A. The definition does say processing and in our termi- 
nology processing means someone that actually performs 
physical work or changes the form of material in one fact 
or another. 

Q. Since the filing of this wage response to the Bureau 
of Labor Statistics survey, Mr. Skidmore, have you per- 
sonally had occasion to review the work force of your estab- 
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lishment in Milwaukee with respect to Walsh-Healey cov- 
erage? 

A. Yes, sir. 

Q. In that establishment to which we have had reference 
do you have any employees who I will call nameplate oper- 
ators? 

A. Yes, sir. 

Q. I show you here a photograph, Mr. Skidmore, and 
ask you what it shows? 

[458] A. This is a photograph of a young lady stamping 
or typing nameplates in our establishment in Milwaukee. 

Q. Is she located on some place on the production floor 
of your establishment? 

A. Yes, sir. 

Q. Have you had an opportunity to observe her at work? 

A. Yes, sir. 

Q. Can you explain how this typewriter-like machine 
works? 

A. Yes, sir, this is very similar to an electric typewriter. 
However, it types in a horizontal plane and on each motor 
that we ship we rivet a nameplate giving the specifications 
and serial number and description of the motor. The young 
lady takes this stainless steel nameplate, slides it into the 
machine, and then from a specification, types the numbers 
from the specifications onto this stainless steel nameplate. 
The stainless steel nameplate is then riveted to the motor. 

Q. Is this metal square which I have placed before you 
and which I am handing the counsel for each of the other 
parties here and to the Hearing Examiner, the blank name- 
plate which you have described? 

A. Yes, sir. 

Mr. Murpay: Your Honor, I offer—I will ask that that 
nameplate be marked as NEMA Exhibit No. 5 for identifica- 
tion [459] and I offer NEMA Exhibits 4 and 5 in evidence. 

Examiner Grant: Any objection? 

Mr. Lowe: What is their pertinence? 


-Mr. Murpuy: I intended to show through the testimony 
of this witness that these nameplate operators were em- 
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ployed at the payroll date here involved and were paid a 
wage, actually wage lower than that reported by the Louis 
Allis Motor Generator establishment to the Bureau of Labor 
Statistics. It seems to me NEMA Exhibits 4 and 5 are the 
best possible evidence of what this employee does. 

Mr. Lowe: We haven’t received the report that was made 
by the Louis Allis Company. Until they have been received 
it is not pertinent to the issues here or pertinent to any- 
thing. 

Examiner Grant: Mr. Skidmore has testified, has he not, 
as to the rate that was reported on the questionnaire? 

Mr. Lowe: The best evidence is the questionnaire. We 
have received in evidence, evidence that the rates understood 
by officers of the company to have been reported are very 
frequently not the rates actually reported. 

Mr. Murpay: We have no objection, Your Honor, and 
I am authorized to state by Mr. Skidmore that neither he 
or the Louis Allis Company has any objection to the Bureau 
of Labor Statistics producing for our inspection here a re- 
port which they received from that establishment. 

Mr. Lowe: Under the circumstance, the Government 
[460] withdraws its objection. 

Mr. Murruy: I renew my offer, Your Honor of the photo- 
graph and nameplate. 

Examiner Grant: Mr. Brandwein is indicating he has no 
objection. I will receive the photograph as NEMA Exhibit 
No. 4 and the same of the metal nameplate as NEMA Ex- 
hibit No. 5. 


(The documents referred to above, were marked as 
NEMA Exhibit No. 4 and NEMA Exhibit No. 5, inclusive, 
for identification and received in evidence.) 


By Mr. Murpzy: 


Q. Now, I show you another metal square, Mr. Skidmore, 
and ask you if that is identical with NEMA Exhibit No. 5, 
except that it has run through the typewriter-like machine 
which this employee operates. 

A. Yes, sir, this nameplate is a typical one that has been 
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stamped on the machine, embossing into the stainless steel 
the letters and numerals that comprise the specifications of 
the motor. 

Q. Mr. Munpny: I ask that this completed nameplate 
be identified on the record as NEMA Exhibit No. 6 and I 
offer it in evidence. 


Mr. Lowe: No objection. Do you have the copies? 
[461] Mr. Mugrny: In that connection, Your Honor, since 
counsel for the Government has asked me, I have only one 
completed nameplate, but I would ask permission to add 
the necessary additional ones at a later date. 

Mr. Lowe: On condition that they are received, the Gov- 
ernment has no objection. 

Examiner Grant: Very well, I will receive the printed 
nameplate as NEMA Exhibit No. 6. 


(The nameplate, referred to above, was marked as NEMA 
Exhibit No. 6 for identification and was received in evi- 
dence.) 


By Mr. Murray: 


Q. Can you tell us, Mr. Skidmore, whether the employee 
or employees whom I have called nameplate operators are 


members of the collective bargaining unit in your estab- 
lishment? 


A. They are not, no, sir. . 


Q. Is there any requirement that there be a nameplate 
affixed to the motor generator products manufactured and 
sold by the Louis Allis establishment about which you have 
testified? 

A. Yes, sir, there is. Our own company policy is to affix 
a nameplate and NEMA standards require a permanent 
nameplate and Government specifications require them and 
many customers’ specifications require them. 

[462] Q. In what form did Government specifications re- 
quire such nameplates? I don’t mean the form of the name- 
plate, but form of the Government specification. 

A. There is one general Federal specification covering 
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integral horsepower motors. As I recall the number is 
CCM-746. There are also many other Government specifica- 
tions, for example the Bureau of Ships of the Navy De- 
partment, Bureau of Ordnance, Air Corps, many of the 
Government agencies have their own specifications that 
either refers to the general Federal specifications or con- 
sists of a complete specification in itself, and they all have 
some requirement in regard to a permanent nameplate, one 
that can be read after an extended period of exposure to 
elements or corrosion or other hazards. 

Q. Can you tell us how many of these nameplate oper- 
ators were reported in the Louis Allis establishment in Mil- 
waukee and the payroll period covered in your response to 
the survey? 

A. We did not include them. 

Q. Now, I asked how many were employed at that time. 

A. Either four or five. 

Q. Are they hourly paid or salaried workers? 

A. They are salaried workers. 

Q. And what is the monthly salary—what was the monthly 

salary of the lowest paid of those during the payroll period, 
October 10 to October 17, 1960? 
[463] A. Well, on our October 15, 1960, payroll our low- 
est nameplate stamper was a young lady by the name of 
Patricia Massa and at that time her monthly salary for a 
40-hour week was $257.00. 

Q. In testifying about Miss Patricia Massa, are you re- 
ferring to a document before you, Mr. Skidmore? 

A. Yes, sir. 

Q. Was this document prepared from the information 
which you received in connection with your own personal 
investigation of this employee? 

A. Yes, sir. 

Q. Is her monthly salary based on any kind of hourly 
month? 

A. Yes, sir, it is based on 173.3 hours per month. That 
is the average number of hours that we work on a 40-hour 
basis. It is the figure used to determine the hourly rate in 
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the event she takes off personal time, time without pay or 
in the event she works overtime. 

Q. Have you computed that monthly salary on an hourly 
basis? 

A. Yes, sir, it figures out to $1.48 an hour. 

Q. Do you recall what was the lowest wage which you re- 
ported, which your establishment reported to the Bureau of 
Labor Statistics? 

A. Yes, sir, $1.95 an hour. 

[464] Q. Do you have any of these nameplate operators 
in that establishment today, employed in that establishment 
today? 

A. Yes, sir. 

Q. Are these nameplate operators, Mr. Skidmore, all paid 
at the same rate as that of Patricia Massa or are they within 
a range? 

A. They are over a range depending on length of time 
with the company and individual promotions. 

Q. Can you testify as to what the range is? 

A. Yes, sir, today the starting range is $250.00. 

Q. And what is the range? 

A. I am not certain of the top. It is somewhere in the 
neighborhood of $275 or $280 but J am not certain as to the 
top figure. 

Q. Imay have asked this, but do you have such nameplate 
operators employed today? 

A. Yes, sir. 

Q. Can you tell us, Mr. Skidmore, how many such name- 
plate operators are employed in your establishment now? 

‘A. I know for a fact that there are at least four having 
seen them within the past week actually operating these 
machines. It is possible that there is a fifth or sixth girl on 
the night shift that I have not seen. T know for a fact [465] 
there are four. 

Q. Now, did you meet with me and my associates in 
our office last night, Mr. Skidmore, to discuss the subject 
of this hearing? 

A. Yes, sir. 

Q. Did I, at that time show you a document which has 
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previously been referred to in these hearings and which is 
entitled ‘“Walsh-Healey Public Contracts Act, Rules and 
Interpretations, No. 3’’? 

A. Yes, sir, you did. 

Q. Before I go on, the logical progress of these questions, 
Mr. Skidmore, I wanted to ask you if you have any knowl- 
edge or understanding as to whether the information with 
respect to this nameplate operator was brought to the at- 
tention of the Bureau of Labor Statistics, in advance of 
these hearings? 

A. Yes, sir, I was told that it was. 

Q. And who told you and what is your understanding? 

A. Your associate, Mr. Bond, told me that it had been 
presented to the Bureau of Labor Statistics. 

Q. In advance of the hearing? 

A. In advance of the hearing, that is right. 

Q. Now, when I showed these rules and interpretations, 
No. 3, were you particularly interested in item A-2, drafts- 
men? 

A. Yes, sir. 

Q. Prior to our meeting last evening, had you discussed 
[466] .the question of draftsmen either with me or either 
or my associates? 

A. No, sir. 

Q. Can you tell us what kind of work the lower paid 
draftsmen in your establishment performed? 

A. Our lower paid draftsmen draw mechanical drawings 
and prepare specifications to be transmitted to our produc- 
tion department to be used for the manufacture of our 
products. It might consist of a steel shaft, a cast iron end- 
bracket or a steel fabrication, some part or assembly of 
parts of the motor. These draftsmen would prepare draw- 
ings of those parts. 

Q. Has your establishment at Milwaukee from time to 
time sold motor generator products to agencies of the United 
States Government? 

A. Yes, sir. 

Q. And in connection with those sales, has your estab- 
lishment from time to time been required to furnish de- 
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tailed drawings of the kind that you have described to the 
purchasing agencies? 

A. Yes, sir. The majority of the motors we build, whether 
for Government or industry, all customers, require what is 
termed a certified print or a certified drawing that gives 
the physical dimensions of the motor so it can be used in 
preparing a foundation or mounting it on a machine. In 
the case of some Government agencies, in particular, the 
[467] United States Navy, they have a term that they call 
master plans. Every motor sold for ship-board use has to 
have as part of the contract a set of master plans giving 
complete dimensions, a cross-section showing the internal 
construction, a listing of spare parts, a description of the 
winding so the motors can be very easily rewound at sea 
or in a service station somewhere around the world. So a 
very complete set of master plans or drawings go with each 
Navy motor. 

[468] Q. Can you approximate for us, Mr. Skidmore, the 
total number of draftsmen engaged in the Louis Allis estab- 
lishment? 

A. Yes, sir, we have over a hundred draftsmen of various 
categories. ? 

Q. And are some of them rather highly skilled and ex- 
perienced persons? 

A. Yes, we call them a Senior Layout Draftsman. He is 
a combination draftsman and mechanical engineer. He does 
some design work in addition to drafting. 

Q. And do you have other draftsmen who compare with 
the senior men who are relatively lower paid? 

A. Yes, sir, depending on the skill, ability and length 
of time with the company and amount of responsibility they 
have assumed. 

Q. Is there any kind of a description or title for drafts- 
men at the lower end of the scale? 

A. Yes, sir, we call them beginning draftsmen. 

Q. Can you testify, Mr. Skidmore, as to whether there 
were any beginning draftsmen employed in the Louis Allis 
establishment during the payroll period October 10-17, 1960? 

A. Yes, sir, I can. . 
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Q. How are you able to give that testimony, sir, in view 
of the fact that we discussed this only last night? 

A. Well, I know that over the years there has been con- 
siderable turnover in the Drafting Department—in our 
[469] Drafting Department. I do not think it is a typical 
thing—I do not think it is typical of our company. It just 
seems to be the way it operates. I do know that we are con- 
tinually almost weekly, hiring some new draftsman to re- 
place somebody that has retired or quit or something—to 
accept another job. 

Q. To substantiate that knowledge based on your ex- 
perience in your establishment and your knowledge of the 
factors described, did you at my request this morning tele- 
phone your Personnel Office in the Louis Allis establishment 
in Milwaukee? 

A. I telephoned our Assistant Secretary-Treasurer, yes, 
sir, who has payroll records and jurisdiction over these em- 
ployees. 

Q. And did he give you some additional information on 
this and another group of employees from those records? 

A. Yes, sir, he did. 

Q. Can you approximate the number of beginning drafts- 
men which were employed by the Louis Allis establish- 
ment during the payroll period October 10-October 17, 
1960? 

A. I can give you an estimate, yes, sir. 

Q. What is that estimate? 

A. Total plain draftsmen and beginning draftsmen— 
we have senior draftsmen, layout draftsmen and a senior 
layout draftsmen. But of the beginning—of the beginners 
and the plain draftsmen, we had approximately 50 people 
on our payroll [470] in this period. 

Q. And were some of those according to the records of 
your establishment paid at the minimum rate for that class 
of employees during that particular payroll period? 

A. Yes, sir. 

Q. And do you have such draftsmen in this beginner cate- 
gory at the present time? 

A. Yes, sir. 
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Q. Can you tell us what the minimum rate was for a be- 
ginning draftsman during the payroll period October 10- 
October 17, 1960? 

A. Yes, sir, $255 per month based on the 173.3 hours per 
month. That is during the payroll period. 


Examiner Grant: Does that salary include an overtime 
factor? 

The Wrrness: No, sir, that is their straight 40 hour week 
wages. 

Mr. Murex: Do those employees receive overtime? 

The Wrryess: During that period, no. Right at the 
moment, some of them are working overtime. We have a 
plant shutdown for vacation of two weeks in August and we 
always get behind and usually a month or two afterwards 
there is some overtime work done to catch up. 


Q. Can you tell us whether you have any of these begin- 
ning draftsmen employed at that establishment at the pres- 
ent time? 

[471] Yes, sir, we do. 

Q. Can you approximate the number at the present time? 

A. Lcan only estimate it as somewhere in the neighbor- 
hood of 4 or 5 men, yes, sir. ; 

Q. Do you have any information as to whether those 4 or 
5 men in the beginning draftsmen category or any of them 
are paid at the minimum rate for that category? . 

A. Yes, sir, they are. 

Q. And what is that rate at the present time? 

A. Today it is $261, per month. 

Q. And that is on the same 173.3? 

A. 173.3 hours per month. 

Q. And some of those at the present time are receiving 
overtime? 

A. Yes, sir. 

Q. Now, in this same process that we have described with 
respect to the draftsmen, Mr. Skidmore, can you testify 
as to whether that Louis Allis establishment employs any 
operators of blueprint machines? 
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A. Yes, sir, we do. : 

Q. And do those machines make blueprints? 

A. They make what is termed as a blueprint. In modern 
technology blueprints are no longer blue. They are white. 
But it is a mechanical or photographic reproduction of a 
drawing or specification which everyone terms blueprints. 
[472] Q. Can yon testify, Mr. Skidmore, as to whether 
your establishment had any employees in that category em- 
ployed during the payroll period October 10-17, 1960? 

A. Yes, sir, we did. 

Q. And can you tell us—can you estimate how many of 
those were employed at the minimum rate for that category? 

A. Yes, sir, there were two or three at the minimum rate 
for a blueprint operator during that period. 

Q. Is it possible there were less than two? 

A. No, sir. 

Q. What was the minimum rate being paid for that cate- 
gory during the payroll period to which we have reference? 

A. $245 per month, again, based on the 173.3 hours per 
month. 

Q. Can you tell us, Mr. Skidmore, whether you have any 
employees in that category at the present time? 

A. Yes, sir, we have some at the present time. 

Q. Can you give us an approximation of the number at 
the present time? 

A. Lam positive we have two at the minimum rate today, 
yes, sir. 

Q. And do you have others who are paid at slightly higher 
than the minimum? 

A. Yes, sir. 

Q. And what is the minimum rate for the blueprint ma- 
chine operators—what was the minimum rate for blueprint 
[473] machine operators employed during the payroll 
period to which we have reference? 

A. $245.00 per month. 

Q. And what is the minimum rate for employees in that 
category at the present time? 

A. $250.00 per month. 
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Mr. Murpny: I have no further questions: at this time 
of the witness, your Honor. 


[526] PROCEEDINGS 


Examiner Grant: Are we ready to proceed, gentlemen? 

Mr. Murpny: I am not sure, Your Honor. 

At the conclusion of yesterday’s hearing there were cer- 
tain discussions among counsel for the parties here and 
certain other discussions between counsel for the Depart- 
ment of Labor and counsel for industry. 

Taking the second discussions first, they concern the testi- 
mony of the five additional witnesses whom industry had 
planned to call to testify with respect to certain changes 
which might be indicated in the wage reports filed by the es- 
tablishments represented by those five gentlemen with the 
Bureau of Labor Statistics. They were five of the instances, 
Your Honor, represented by the affidavits to which some 
reference has been made at an earlier portion of the pro- 
ceeding. 

As a result of those discussions, counsel for the Depart- 
ment of Labor and counsel for industry arrived at a con- 
siderable measure of common understanding as to the worth 
and effect of the information set forth in these five affi- 
davits. The matter was left, however, that with respect to 
each of those five cases, Mr. Samuels, of the Bureau of Labor 
Statistics, would make such further check today as he was 
able to determine what the views of the Bureau of Labor 
Statistics would be with respect to each of those five cases. 

In fact, at the present time Mr. Samuels, as I under- 
[527] stand, is conferring with two of the five gentlemen, 
and later on this morning we hope that he will be conferring 
with the rest of them, depending on what Mr. Samuels’ ad- 
vice is to Mr. Lowe as a result of his discussions with these 
people and such other checks as he might make on the tele- 
phone or otherwise. It may be that it will not be necessary 
for us to call any of these five people, and it may be that it 
will be possible for a stipulation to be entered into, the 
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net effect of which would be that some or perhaps all of the 
affidavits might be received, with the Hearing Examiner’s 
permission, in the record as evidence, and the stipulation 
might further indi¢ate what effect those affidavits might 
have on Government Exhibit No. 5, in which event it would 
clearly be unnecessary for us to burden the record with the 
testimony of any of these five people. 

Before I go on, is that a fair description, Mr. Lowe, of 
what has occurred? 

Mr. Lowe: In accordance with my understanding. 

Mr. Murrxy: Well, this will shorten the hearing con- 
siderably, and it also poses a considerable problem in terms 
of what I am going to do right now. 


ArrTeRNnoon SEssION 


[542] Norman SaMvuets was called as a witness, and hav- 
ing been previously duly sworn, took the stand and testi- 
fied as follows; 


By Mr. Lowe: 


Dmecr ExamMinaTIon. 


Q. You are the same Norman Samuels who has previously 
given testimony in this hearing? 
A. Yes. 


Q. Mr. Samuels, in your cross-examination, I believe on: 
the first day of the hearing, Mr. Murphy sought unsuccess- 
fully to introduce into evidence 5 affidavits, and since that 
time testimony has been received from an officer of one: 
company about an establishment not included among the — 
five affidavits. 

Since that time you are aware there have been discus- 
sions off the record. Have you made any inquiry into the 
conditions that existed in the 6 establishments composed 
of the 5 establishments referred to in the 5 affidavits and 
the one establishment testified to by the witness Skidmore 
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in an endeavor: to ascertain whether the additional factual 
showing suggested by those affidavits in that testimony 
should cause any change in Government Exhibit Number 5? 

A. I have. 

Q. Have you reached the conclusion that any change 
should [543] be made as a result—— 

A. I have. 

Q. Would you give us the details of the change which, in 
your opinion should be made as a result of your investiga- 
tions on conditions as they existed at the time of the survey, 
October 1960 in those 6 establishments? 

A. Yes. These are changes which have been reported to 
me by the company that revises the original data they sub- 
mitted and I think the simplest way for me to do this is to 
read the interval to indicate the line and read simply across 
that column and indicate the figures that should be there. 

Q. Your remarks at this point is with reference to which 
tables? 

A. Lam referring solely at this point to Table 3 of Gov- 
ernment Exhibit Number 5. It is my understanding that 
other tables may be revised as requested by—but they are 
not yet available. 

The lowest rate actually paid interval of $1.38 which does 
not appear on the table is a new interval. Under All Prod- 
uets, one establishment, one employee and 985 covered 
workers. Nonfractional horsepower plants, one establish- 
ment, one worker and 985 covered workers. 

The interval $1.69, all plants, 3 establishments, 11 work- 
ers, 1,117 covered workers. Nonfractional, one establish- 
ment, one worker, 992 covered workers. 

[544] Interval $1.76, which is a new interval, one estab- 
listment, 2 workers, 2,493 covered workers. Nonfractional, 
1 establishment and 2 workers, 2,493 covered workers. 

The next two intervals were already read into the record 
as changes, but I could read them again if you prefer to 
check your copies. 

$1.77 is the interval, fractional, 5 establishments, 23 work- 
ers, 2,238 total employment. Nonfractional, one establisb- 
ment, 2 workers, 322 covered workers. 
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Interval $1.83, under fractional, one establishment, 7 
workers, 196 covered workers. Nonfractional, 2 establish- 
ments, 2 workers, 891 covered workers. 

Interval $1.84, all establishments, one establishment, 9 
workers, 24 covered workers. Nonfractional, one estab- 
lishment, one establishment—9 workers, 24 covered workers. 

Interval $1.89, number of covered workers, 519, under all 
establishments—— 

Q. You mean number of establishments and number of 
workers remain the same? 

3. That is what the line should read. We are still at In- 
terval $1.89, nonfractional items, total covered workers, 
519. 

Interval $1.91, all products, total covered workers, 1,924. 
In that interval under nonfractional, total covered workers, 
1,245. 

[545] Interval $1.95, all products, 3 establishments, 11 
workers, 835 covered workers. Nonfractional, 3 establish- 
ments, 11 workers, 835 covered workers. 

Interval $2.15, all products, one establishment, 5 work- 
ers, 15 covered workers. Under nonfractional, delete all 
entries. 

Examiner Grant: Gentlemen, before we get to anything 
else, are each one of you clear as to the changes testified 
to by Mr. Samuels or would you like to have him clarify 
it in any respect? 

Mr. Branpwery : I think the table is clear. I think it might 
be helpful if Mr. Samuels could summarize for us the nature 
of the shift. 


By Mr. Lowe: 


Q. Before you summarize the nature of the shift, do you 
have corrected figures that we can put in the total column? 

A. I am sorry, I do not. I did not add them. 

Q. But those are derivable from the figures you have 
given us? 

A. That’s right, but—yes, by correcting the table as I 
have indicated, those would be derivable. 
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Q. Similarly, the corrections in Table 1 are derivable 
from the figures you have given us? 

A. Not entirely, since Table 1 includes total employment 
which I do not have here. But the covered worker employ- 
ment could be. 

[546] Q. All except the total employment figures on Table 
l are derivable? 

A. Yes. 

Q. From the figures you have given us? 

A. Yes. 

Q. Now, the changes in Tables 4 and 6 are not derivable 
from the data you have given us, are they? 

A. They are not. 

Q. But the data you have given us should cause some 
change in those tables, should they not? 

A. Yes, I would think so, yes. 

Q. How about 5, Table 5? Would that also be changed? 


Mr. Branpwzrx: Table 5 should be changed as well as 
from the earlier changes you have made in which you added 
two plants of fractional? 

The Wrirness: That’s true, Mr. Brandwein. 


By Mr. Lowe: 


Q. I show you 5 affidavits in which I have made some 
pencilled alterations. Ignore for the moment those pencilled 
alterations. Are not those the 5 affidavits which were ex- 
posed to you in your cross-examination on the first day of 
the hearing? 

A. No, sir. My recollection of that was that one was in 
industry counsel’s hand and I don’t think even that one was 
exposed to me. 

Q. You had not been acquainted with the factual content 
[547] of those affidavits before your examination? 

A. I was. 

Q. Are these the five with which you were acquainted? 

A. Yes. 

Q. When you—when were you first acquainted with those 
affidavits? 
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A. Lean’t say specifically about these particular'5. ‘Some, 
I got, I think, approximately a week before the hearing 
began and some I got about 10 or 15 minutes before I began 
to testify. 

Q. All of them—all the information was received well 
after the document which is Government Exhibit 5° 
reproduced? as 

A. Yes. 

Q. Have you since the hearing began made some investi- 
gation of the facts set out in those affidavits? 

A. I have. 

Q. Now, skipping that for a moment—skipping for a 
moment the conclusionary facts which are recited there, 
and concerning yourself only with the evidentiary facts 
which are stated there, and looking at the pencilled deletions 
which have been made in 2 of the affidavits, which includes 
the deletion of item Roman 2 on page 2 of the Lewis affidavit ; 
item 3 on page 3 of the Lewis affidavit and item 4, page 3 of 
the Nuttle affidavit, together with small change in the next 
to the last [548] line on page 3 of the Nuttle affidavit to 
reflect the deletion of item 4 on that page. Are those essen- 
tially the facts on the basis of which you have changed the 
tables as they relate to 5 establishments among the changes 
you have just enumerated? 

A. Essentially, yes. 

Q. Have you also in the changes just enumerated made a 
change with reference to the establishment which was the 
subject of the testimony given by the witness Skidmore? 

A. Yes. 

Q. My recollection is that the witness Skidmore indicated 
that as of the survey date the minimum wage for his estab- 
lishment should, under his further consideration be $1.41. 
Is that the change you have made for Mr. Skidmore’s 
establishment? 

A. No, it is not. 

Q. Is the change you have made for Mr. Skidmore’s estab- 
lishment to a rate lower or higher than the $1.41? 

A. Lower than $1.41. 

Q. Is that because your investigation convinced: you-that 
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Mr. Skidmore didn’t place the figure quite low enough in his 
testimony? 

A. I received communication from a representative of 
this company that indicated that the correct rate should not 
be $1.41. 

Q. And is it responsive to that information that you made 
the correction you did make? 

[549] A. It is. 

Q. Now, do the changes which you have given us also 
reflect the change which you indicated on the first day of 
the hearing you thought should be made in Table 3? 

A. Yes. 

Q. Am I correct therefore in inferring that the list of 
changes you have given us relate to 7 establishments? 

A. Yes. 

Q. Now, with reference to the list you have made—— 

A. Lam sorry—8. May I correct that? It is 8 establish- 
ments. 

Q. Is that because the changes you gave us on the first 
day related to 2 establishments instead of 1? 

‘A. That is correct. The changes related to 2 establish- 
ments on the first day. Today’s changes relate to 6 establish- 
ments. 

Q. Which include the 5 covered by the affidavits? 

A. Precisely. 

Q. And the one covered by the testimony of the witness 
Skidmore? 

A. Correct. 

Q. Now, I am asked to redirect your attention to the 
figures which we should now have in our Table 3 opposite the 
stub $2.10 and under $2.15. 

A. Yes. 

[550] Q. And to the nonfractional horsepower items, total 
covered workers employment as compared with the all 
products total covered worker employment. Will you give 
us again the two figures which should be in those columns? 

A. May I suggest that these have not been changed? That 
line was not changed. They are what they were in’ the 
beginning. 
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A. The change is in the next line, $2.15 and under $2.20. 


Mr. Murpuy: May we go off the record, your Honor? 
Examiner Guanr: Yes. Off the record. 


(Whereupon, discussion followed off the record.) 


Examiner Grant: All right—on the record. 


By Mr. Lows: 

Q. Mr. Samuels, after the study in conferences during 
recess, have you reached a conclusion on my question of 
whether any items opposite the $2.10 and under $2.15 stub 
on Table 3 of Government Exhibit 5 should be revised? 

A. [have. 

Q. What revisions should be made there? 

A. This line should now read for all products—$2.10 and 
under $2.15—this line should now read 4 establishments, 
104 workers, 713 total covered employment. Under non- 
fractional, 3 establishments, 100 workers and 624 total 
covered workers.’ $2.15 remains just as it was. 


[551] _ Mr. Branpwer: This is just in addition to all of the 
others you have read? , 

The Wrrwess: That.is correct. 

Examiner Grant: Off the record. 

(Whereupon, discussion followed off the record.) 

Examiner Grant: Just for the clarify of the record, when 
he responded to Mr. Brandwein, he said that $2.15 line 
remains the same—he meant remains the same after. the 


change which he testified to. 
Mr. Branpwern: Yes. 


By Mr. Lowe: 


Q. Do I rightly infer that the 6 changes you have told 
us about for the first time today involve the movement of 
one establishment from $1.95 to $1.38? 

A. Lam not sure—yes. 
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Q. Does it involve—that one that moved from $1.95 to 
$1.38 had 985 covered workers? 
A. Yes. 


Q. And does it involve the movement of an establishment 
from $2.15 to $1.69, an establishment from—with 992 covered 
workers? 

A. Yes. 

Q. Does it involve the movement of a third establishment 
with 2,493 covered workers from $2.10 to $1.76? 

A. Yes. 

[552] Q. Does it involve the deletion of an establishment 
with 1,712 workers—covered workers—which was opposite 
the entry $1.84? 

A. Yes. 

Q. Does it involve a change in the number of covered 
workers of another establishment opposite the $1.89 entry 
to the number 250, a reduction of 250 in the number of 
covered workers of that establishment? 

A. Yes. 

Q. Does it involve a reduction of 12 covered workers in an 
establishment opposite the entry $1.911 

A. No, this involves a movement of several different 
establishments. However, the number of covered workers 
is now 12 workers less in that particular interval. 


Mr. Lowe: We have no further questions. 

Examiner Grant: Mr. Murphy, do you or Mr. Brandwein 
have any questions? 

Mr. Lowe: I may say, that subject to the alterations 
in the affidavit by way of deletion which the Government 
developed through the testimony of the witness Samuels that 
I had made, the Government withdraws its objection to the 
affidavits which was expressed in the first day of the hearing. 

Mr. Murpay: Thank you, Mr. Lowe. I would have no 
questions of Mr. Samuels. 

Examiner Grant: Mr. Murphy, how would you suggest 
[553] I receive those exhibits—by NEMA exhibit number? 

Mr. Munruy: I was going to identify them on the record 
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and number them after Mr. Samuels had been able to get 
through. ‘ 
Examiner Grant: Very well. 


Cr0ss-EXAMINATION. 


By Mr. BranpwEin: 


Q. Mr. Samuels, the changes involve movement of several 
establishments from one rate level to another rate level. It 
appears to me that you have moved all of the old reported 
covered employment in toto to the new level. I am wondering 
if, since the new level is required by the company’s report 
that it has an additional worker who had not formerly been 
considered covered, whether the covered worker total in the 
revised line would have to be increased by one or two 
workers. 

A. Yes, they have been. 

Q. They have been increased? 

A. There have been revisions in the number of covered 
workers, yes. . 

Q. Could you run through those with me in the manner 
which Mr. Lowe ran through them with you to indicate what 
the changes in covered worker employment are in each of 
those firms. 

A. This will require some tabulation. There was an 
establishment at the $1.89 level with 769 covered workers. 
It is now shown at that level with 519. There was an estab- 
[554] lishment that reported in the $1.95 level having 962 
covered workers—that is now shown at the $1.38 interval 
with 985 workers. And there is another establishment that 
was in the $2.10 interval with 2,269 workers that is now in 
the $1.76 interval with 2,483 covered workers and there was 
an establishment at the $2.15 rate with 901 workers and this 
one is now reported—I will have to check—it had 901. It 
now has 992. A further establishment at the $1.91 level with 
979 workers is now shown at the $1.69 level—let me check my 
figures. That is 992. There is another establishment at the 
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$1.84 level with 1,712 workers that has been deleted from 
the survey. I think that is it. . 

Q. I am sorry, I think I wasn’t clear on one. In the 
establishment which moved down from the $2.15 line to the 
$1.69, could you give me those employment figures again, 
covered workers figures, originally and now? 

A. Originally, it was 901 and it is now 992. 

Q. Are those the same figures you just read for movement 
—that is all right. I think I duplicated something. 
[555] Mr. Jupce: Mr. Samuels, can I ask you a question? 
You indicated that there was an establishment at $1.91 with 
979 workers. I don’t find that you have made the change 
there. You indicated that that establishment was at $1.69 at 
992, but you had already accounted for the only establish- 
ment at $1.89 as having previously been at the $2.15 interval 
with 901 workers. 


The Wirness: There were two changes, one deleted from 
the $1.91 interval and another one added in the $1.91 interval 
which accounts for this difference, the slight difference in 
total covered worker employment, although as I indicated, 
more than one change occurred in that interval. 

Mr. Juvce: At the $1.69 interval for nonfractional horse- 
power items, the figures I have are one establishment with 
992 workers. 

The Wirness: That is correct. 

Mr. Juvez: You said that that was a- establishment that 
previously had been at 215 or $2.15 with 901 workers. 

The Wrrness: Yes. 

Mr. Jupce: And you also said that that same establish- 
ment had been $1.91 with 979 workers. 

The Wrrness: I said the same establishment. 

Mr. Juvez: There is only one establishment at $1.69 with 
992 workers? 

The Wrrness: That is right. 

[556] Mr. Jupce: And I assumed that it was one that 
previously had been at $2.15 with 901 as you said. The next 
interval you said $1.91 moved an establishment with 979 to 
$1.69 with 992. 
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The Wrrwess: Well, as I gather just from reading this 
table, I have added a 5 and deleted 4 or vice versa in the 
nonfractional. That was already done before. 

Mr. Beaxpwer: Let’s go off the record. 


(Discussion off the record.) 
Examiner Grant: Are we ready to resume? 


By Mr. Lowe: 


Q. Pursuant to the studies and conferences that occurred 
in the most recent recess, Mr. Samuels, do you have any 
changes in the tabulation which you most recently gave us 
which appears to be in order? 

A. Yes, we now have additional changes. On the 195 line 
for All Products, total covered workers should be 858. For 
nonfractional items, total covered workers should be 858. On 
the 210 line, under all items, the total covered workers should 
be 955 and in the nonfractional group the total covered 
workers should be 848. 

Q. Now, I believe Mr. Brandwein wants to explore with 
you what can be done about tables 4, 5 and 6. 


By Mr. BaanpwEIn: 


Q. If I can beg your indulgence, I want to tie down two 
of [557] these figures which are not clear in one respect. 
I want to focus in the two plants, the one that shifted down 
to $1.91 and the other one that shifted down from $1.91. 
In the establishment that moved from $2.15 to $1.91, could 
you tell me how many covered workers were at the lowest 
rate before and after the change? 

A. Yes. There were seven covered workers at $2.15. 
There is now one worker at $1.91. 

Q. All right. Could you do the same thing in the case of 
the establishment which has been moved down to the $1.91 
line to the $1.69 line? 

A. Yes. Let me make sure this is the right one. There 
was one worker at $1.91, there is now one worker at $1.69. 
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[560] Mr. Murpay: May the record show please, Your 
Honor, that I have marked for identification as NEMA Ex- 
hibit No. 7, the affidavit of Mr. Laurin L. Lewis, of the 
Westinghouse Electric Corporation, Motor and Gearing Di- 
vision, Buffalo, New York. 

I have marked for identification as NEMA Exhibit No. 8, 
the affidavit of Thomas Nuttle of the Allis-Chalmers Manv- 
facturing Company establishment at Norwood, Ohio. 

I have marked for identification as NEMA Exhibit No. 9, 
the affidavit of Mr. G. R. Young, Medium AC Motor and 
Generator Department, General Electric Company, Schenec- 
tady, New York. 

T have marked for identification as NEMA Exhibit No. 10, 
the affidavit of Alan F. Lafley, of the Small AC Motor De- 
partment, Schenectady, New York. 

I have marked for identification as NEMA Exhibit No. 11, 
the affidavit of DeForest A. Smith, Locomotive and Car 
Equipment Department, General Electric Company, Erie, 
Pennsylvania. 

I am about to offer these affidavits in evidence, but first, 
I would like to stipulate, if acceptable to counsel for the 
other parties, that the Lafley affidavit which is NEMA Ex- 
hibit No. 10 and the Smith affidavit which is NEMA Ex- 
hibit No. 11, are not to be taken as evidence of record of 
[561] lack of clarity or inadequacy of Government Exhibit 
1 which is the wage questionnaire form herein. 

Examiner Grant: Are those the portions deleted in pen- 
cil that Mr. Lowe referred to? 

Mr. Murpuy: No, I should make a statement on the record 
that the portions that Mr. Lowe referred to have been de- 
leted from these exhibits and I offer them in evidence. 

Mr. Lowe: The Government has no objection. 

Mr. Branpwern: No objections. 

Examiner Grant: Very well, I will receive the exhibits 
marked as NEMA Exhibit 7 through 11. 


(The affidavits above referred to, were marked NEMA 
Exhibits 7 through 11, inclusive, for identification, and were 
received in evidence.) 
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Mr. Murrny: So there be no doubt as to what has been 
deleted from these affidavits, the Nuttle affidavit which is 
NEMA Exhibit No. 8, is in the record with paragraph 4 on 
page 2, thereof, stricken and the second from the last line is 
changed to exclude the words ‘‘and four’’. I misstated my- 
self with respect to that affidavit. The change is on page 3. 

With respect to the Lewis affidavit, which is NEMA Ex- 
hibit 7, paragraph 2 on page 2 and paragraph 3 on page 3, 
thereof, are deleted. 

It should be clear to all parties from Mr. Samuels’ [562] 
testimony that additional information obtained by him after 
discussion of these affidavits have caused some changes of 
minor magnitude in regard to the covered worker employ- 
ment figures which appear in the affidavit and those changes 
are stated in Mr. Samuels’ testimony. 

I ask if counsel for the other parties would be agree- 
able to stipulate with me that if called to testify, Mr. Laurin 
Lewis, Wage, Salary and Benefits Administrator of the 
Motor and Generator Division of the Westinghouse Cor- 
poration at Buffalo, New York, would testify that there was 
employed in that establishment on the payroll date at $1.50 
per hour, one employee whose duties would be described 
as the delivery of blueprints and that on that same date in 
that same establishment was employed another employee 
at $1.50 per hour whose duties would be described as blue- 
print file clerk. And that if called to testify, Mr. Thomas 
Nuttle, Personnel Manager of the Norwood Ohio plant of 
the Allis-Chalmers Company would testify that there was 
employed in that plant in October 1960, one salaried em- 
ployee at the rate of $2 per hour whose duties would be de- 
scribed as blueprint messenger. 

Mr. Lowz: The Government will stipulate. 

Mr. Branpwern: We stipulate. 

Mr. Murray: To wind up the activity of the day, Your 
Honor, I wish to make an offer of proof. 

Your Honor will recall that when the subject of these 
[563] affidavits first came up, I described seven affidavits, 
five of them have been the subject of Mr. Samuels’ testi- 
mony. , 
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[560] Mr. Mvgpny: May the record show please, Your 
Honor, that I have marked for identification as NEMA Ex- 
hibit No. 7, the affidavit of Mr. Laurin L. Lewis, of the 
Westinghouse Electric Corporation, Motor and Gearing Di- 
vision, Buffalo, New York. 

I have marked for identification as NEMA Exhibit No. 8, 
the affidavit of Thomas Nuttle of the Allis-Chalmers Manu- 
facturing Company establishment at Norwood, Ohio. 

L have marked for identification as NEMA Exhibit No. 9, 
the affidavit of Mr. G. RB. Young, Medium AC Motor and 
Generator Department, General Electric Company, Schenec- 
tady, New York. 

Thave marked for identification as NEMA Exhibit No. 10, 
the affidavit of Alan F. Lafley, of the Small AC Motor De- 
partment, Schenectady, New York. 

I have marked for identification as NEMA Exhibit No. 11, 
the affidavit of DeForest A. Smith, Locomotive and Car 
Equipment Department, General Electric Company, Erie, 
Pennsylvania. 

I am about to offer these affidavits in evidence, but first, 
I would like to stipulate, if acceptable to counsel for the 
other parties, that the Lafiey affidavit which is NEMA Ex- 
hibit No. 10 and the Smith affidavit which is NEMA Ex- 
hibit No. 11, are not to be taken as evidence of record of 
[561] lack of clarity or inadequacy of Government Exhibit 
1 which is the wage questionnaire form herein. 

Examiner Grant: Are those the portions deleted in pen- 
cil that Mr. Lowe referred to? 

Mr. Murrny: No, I should make a statement on the record 
that the portions that Mr. Lowe referred to have been de- 
leted from these exhibits and I offer them in evidence. 

Mr. Lowe: The Government has no objection. 

Mr. Branpwerx: No objections. 

Examiner Grant: Very well, I will receive the exhibits 
marked as NEMA Exhibit 7 through 11. 


(The affidavits above referred to, were marked NEMA 
Exhibits 7 through 11, inclusive, for identification, and were 
received in evidence.) 
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Mr. Muzexy: So there be no doubt as to ‘what has been 
deleted from these affidavits, the Nuttle affidavit which is 
NEMA Exhibit No. 8, is in the record with paragraph 4 on 
page 2, thereof, stricken and the second from the last line is 
changed to exclude the words ‘‘and four’’: I misstated my- 
self with respect to that affidavit. The change is on page 3. 

‘With respect to the Lewis affidavit, which is NEMA Ex- 
hibit 7, paragraph 2 on page 2 and paragraph 3 on page 3, 
thereof, are deleted. 

Tt should be clear to all parties from Mr. Samuels’ [562] 
testimony that additional information obtained by him after 
discussion of these affidavits have caused some changes of 
minor magnitnde in regard to the covered worker employ- 
ment figures which appear in the affidavit and those changes 
are stated in Mr. Samuels’ testimony. 

I ask if counsel for the other parties would be agree- 
able to stipulate with me that if called to testify, Mr. Laurin 
Lewis, Wage, Salary and Benefits Administrator of the 
Motor and Generator Division of the Westinghouse Cor- 
poration at Buffalo, New York, would testify that there was 
employed in that establishment on the payroll date at $1.50 
per hour, one employee whose duties would be described 
as the delivery of blueprints and that on that same date in 
that same establishment was employed another employee 
at $1.50 per hour whose duties would be described as blue- ' 
print file clerk. And that if called to testify, Mr. Thomas 
Nuttle, Personnel Manager of the Norwood Ohio plant of 
the Allis-Chalmers Company would testify that there was 
employed in that plant in October 1960, one salaried em- 
ployee at the rate of $2 per hour whose duties would be de- 
scribed as blueprint messenger. 

Mr. Lowe: The Government will stipulate. 

Mr. Branpwer: We stipulate. 

Mr. Murray: To wind up the activity of the day, Your 
Honor, I wish to make an offer of proof. 

Your Honor will recall that when the subject of these 
[563] affidavits first came up, I described seven affidavits, 
five of them have been the subject of Mr. Samuels’ testi- 
mony. 
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‘Examiner Grant: I think somewhere along the line refer- 
ence was also made to as many as nine, wasn’t there? But 
_at any rate—— : 

Mr. Murpuy: Two in addition to the five affidavits with 
_respect to which Mr. Samuels has testified. I have been 
unable to call witnesses with respect to these two additional 
affidavits and I, therefore, as an offer of proof, ask that 
there be identified on the record as NEMA Exhibit 12 an 
affidavit of Paul Brown, dated October 2, 1961. Mr. Brown 
being Director of Industrial Relations of the Bendix Cor- 
poration, Red Bank, New Jersey, Division, and that there 
be identified on the record as NEMA Exhibit No. 13, the 
affidavit of Mr. Robert Negri, Controller of the Diehl Manu- 
facturing Company, which affidavit is dated October 21, 1961 
and I offer them as an offer of proof. 

Mr. Lowe: The Government objects to them on two 
grounds, the first ground being that the witnesses are not 
offered for examination and cross-examination and the 
second ground being that the Government was led to under- 
stand that there would be no such offer. 

Mr. Murray: If that was the further understanding, I 
would certainly withdraw the offer. It had not been mine. 
Tam simply offering them as what these would have proved 
had the [564] Examiner received the affidavit in evidence 
when they were offered on Tuesday of this week. 

[565] Mr. Lowe: It was my understanding that only the 5 
would be considered. 

Mr. Murray: Then I withdraw the offer and I apologize 
if there was a misunderstanding. It had not been mine. 

Examiner Geant: Off the record. 


(Whereupon, followed discussion off the record.) 


Examiner Grant: Very well, I understand that Mr. 
Murphy’s offer of NEMA Exhibits 12 and 13 has been with- 
drawn. 


® 
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[569] Runotpx Mopuzy was called as a witness and, hav- 
ing been first duly sworn by Hearing Examiner Grant, was 
examined and testified as follows: A 


Direct EXAMINATION. 


[570] By Mr. Munpxy: 


Q. Dr. Modley, would you please state your full name and 
address for the record. 

A. My name is Rudolf Modley. I live in Kent, Con- 
necticut. 

Q. And what is your profession or occupation, sir? 

A. Iam a management consultant. 

Q. Could you very briefly describe your academic back- 
ground? 

‘ A. I took a doctor’s degree in law at the University of 
Vienna, and then did post graduate work with the Univer- 
sity of Chicago. 

Q. And in what field or fields was that work done? 

A. Economics and statistics. 

Q. Could you also very briefly describe your professional 
career to date? 

A. I started as an assistant director to the Museum of 
Science and Industry in Vienna and then went to Chicago 
in 1930. to become curator of social sciences in the Museum 
of Sciences and Industry there. I set up a company in 1934 
to work in the field of graphic presentation of statistics and 
I ran that until about 1945, and in 1944 I started specializ- 
ing in management consulting work and have been doing so 
ever since then. 

Q. Have you performed various. statistical consulting 
services for agencies of the United States Government? 

A. Yes, I have. 

[571] Q. Could you mention some of those agencies and 
some of that type of work? 

A. Taided the National Resources Planning Board, which 
was one of my first jobs‘in the early 1930’s, in preparation 
of some reports, and then worked for different Government 
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agencies such as the U. S. Office of Education, the Rural 
Electrification Administration, the Soil Conservation Serv- 
ice, the War Department, the War Production Board, Office 
of Strategic Services, Office of War Information, and my 
most recent job was a special consultant of the Deputy Chief 
of Staff of the Air Force. 

Q. Are you a member of any professional societies? 

A. Yes. Iama member of the American Statistical Asso- 
ciation and of the American Standards Association. 

Q. Have you had any prior experience in Walsh-Healey 
minimum wage determination hearings? 

A. Yes, I have had. 

Q. About how many such proceedings have you partici- 
pated in? 

A. About 15. . 

Q. Have you been accepted as an expert witness in past 
hearings of this kind? 

A. Yes, I have. 

Q. Have you published any articles or co-authored any 
articles on determinations of this type? 

A. Yes, I have. 

[572] Q. In what publications have those appeared? 

A. There was an article in which I was co-author in the 
Harvard Business Review and there were several articles 
in aviation magazines. 

Q. Have you published any books or articles on statistical 
matters in general? 

A. Yes, I have cooperated on a number of books and pub- 
Hished some under my own name, I was sole author, on some 
books on graphic presentation, I was co-author, and also on 
a book which was published by the War Department and by 
Penguin Books. I have been co-author on a large number of 
books and I have been in charge of graphic presentations on 
quite a large number of books. 

Q. As a result of your past experience in statistical mat- 
ters in general and Walsh-Healey in particular, have you 
had an opportunity to become familiar with the various tech- 
niques applied by the Secretary of Labor and others to ar- 
rive at a determination of prevailing minimum wages? 
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A. Yes, I have. 

Q. Have you been retained as a consultant. and expert 
witness in this matter? 

A. I have. 

Q. By whom have you been retained? 

A. By the law firm of Donovan, Leisure, Newton, and 
Irvine. 

[573] Q. Have you received payment for that retainer? 

A. Yes, I have. 

Q. Did you attend any of the panel conferences held in 
connection with this matter? 

A. No, I have not. 

Q. Have you had an opportunity to familiarize yourself 
with the wage and employment data which have been made 
available to you in connection with this matter? 

A. Yes, I have. 

Q. And has that included evidence offered in the course 
of these hearings by the Department of Labor? 

A. Yes. 

Q. And has it included wage and employment data made 
available to you from a number of establishments collected 
by the National Electrical Manufacturers Association? 

A. Yes, it has. 

Q. Have you also had an opportunity from time to time 
to discuss with several industry representatives the wage 
and employment structures in their particular establish- 
ments? 

A. Yes, I have. 

Q. I show you a copy of a document which is in evidence 
as Government Exhibit Number 5, the wage tables here, 
and ask if you are familiar with the fact that that document 
estimates a total motors and generators industry as defined 
herein of 216 establishments? 


[574] (Document handed to witness.) 


A. Yes, that is correct. 

Q. Have you had an opportunity to study any other 
published materials which might also indicate the full scope 
of the motors and generators industry? 
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A. Yes. Lhave looked at different other Government pub- 
lications. which deal with this subject. 

Q. What were those publications? 

A. The Census of Manufacturers, 1958, published by the 
Bureau of the Census, County Business Patterns published 
by the Department of Commerce jointly with the Depart- 
ment of Health, Education, and Welfare, and Employment 
and Wages published by the Department of Labor, Bureau 
of Employment Security. 


[578] Q. Now turning to another subject, Dr. Modley, does 
the phrase ‘‘lowest established rates”’ have any meaning to 
you? 

A. Yes, it does. 

Q. What do you understand it to mean? 

A. The lowest established rate is lowest rate in the 
[579] rate structure in an establishment which rate struc- 
ture has been agreed upon through collective bargaining 
between management and the labor union or which has been 
established by management in case there is no contractual 
agreement. 

Q. Do you consider data on lowest established rates to be 
pertinent to a consideration of the factors relating to pre- 
vailing minimum wage? 

A. Yes, I do. 

Q. Why? 

A. For several reasons. Lowest established rates really 
present the rate in force for all the persons employed in 
their establishment on the basis of an agreement or company 
pronouncement. Lowest established rates are also. very 
much more expressive of the wage situation prevailing in a 
plant in a period of depression or contraction when many 
workers in the lowest seniority groups have been laid off 
and the lowest employees actually paid are those that have 
higher wage rates either because of merit or seniority which 
they have gained through their longer experience in the 
plant. 
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_ [580] Q. Now, you have had, in defining what ‘you under- 
stand to be meant by lowest established rates, referred to’ 
rates which are on occasion negotiated through the collective 
bargaining process between representatives of labor and 
representatives of management. 

Do you have any knowledge as to whether such rates are 
on occasion negotiated or agreed upon without regard to 
whether those rates may be actually occupied? 

A. Yes. I think it is the general practice in contract 
negotiations to negotiate the entire rate structure regardless 
of the fact that one or more slots, so to speak, will be un- 
occupied. 


[582] Q. Directing your attention, Dr. Modley, to Walsh- 
Healey minimum wage determination proceedings in recent 
years, is this one of the first with which you have had experi- 
ence in which lowest established rate data has not been 
collected by the Bureau of Labor Statistics as a part of its 


work leading up to such results as Government Exhibit 
No. 5? 


A. To the best of my recollection, it is. 

Q. Were you present, Dr. Modley, on the several occasions 
earlier in this hearing when Mr. Norman Samuels of the 
Bureau of Labor Statistics testified as a witness? 

A. Yes, I was. 

Q. Have you had an opportunity in preparing for your 
testimony today, Dr. Modley, to study Mr. Samuels’ letter 
to me of September 29, 1961, which is in evidence as NEMA 
Exhibit-11 

A. Yes, I have studied Mr. Samuels’ letter. 

Q. At several points in that letter, Mr. Samuels refers 
to a NEMA questionnaire. Are you familiar with such a 
questionnaire? 

A. Yes, I am familiar with it. 


(A document was marked for identification as NEMA Ex- 
hibit No. 13.) 
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[583] Q. I show you a document which I have marked for 
identification as NEMA Exhibit No. 13 and ask if that is a 
copy of the questionnaire form to which Mr. Samuels’ letter 
has reference? 

A. Yes, it is. 

Q. Does Mr. Samuels also refer at other points to a 
memorandum prepared by Mr. Bond? 

A. Yes, he does. 


(A document was marked for identification as NEMA 
Exhibit No. 14.) 


Q. I show you a document which I have marked for iden- 
tification as NEMA Exhibit 14, and ask if that is a copy of 
that memorandum except for the deletion of identification of 
particular establishments? 


A. Yes, this is a copy of Mr. Bond’s memorandum. 


Mr. Muzruy: I offer these two documents, NEMA Exhibit 
13 and 14, for identification, in evidence, Your Honor, for 
the purpose of better enabling one to understand the matters 
referred to in Mr. Samuels’ letter, which is NEMA Exhibit 
No. 1. 


[586] Mr. Murpny: The point is that we will seek to 
establish, Mr. Examiner, are not necessarily that anything 
contained in NEMA Exhibit 14 for identification are the 
truth. The document is offered because we hope to show 
through Mr. Samuels’ letter which is NEMA Exhibit No. 1 
and through Dr. Modley’s testimony that there are instances 
in which the state of the record is such that one does not 
know with respect to some establishments whether those 
establishments may have reported erroneous information to 
the Bureau of Labor Statistics, may have reported erron- 
eous information to the National Electrical Manufacturers 
Association, or may have reported erroneous information to 
both parties concerned. 

Mr. Lowe: Well, the Bond letter is highly prejudicial in 
that it contains statements made off the record by counsel 
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for the industry group here, which only now we are told, 
[587] ‘‘Now you don’t have to believe they are true.’’. But 
it is a little hard to distinguish once you receive the docu- 
ment in evidence. 

Mr. Murpxy: Well, I stated at the outset in making the 
offer, Mr. Examiner, I was offering them for the purpose 
of clarifying the references in Mr. Samuels’ letter, NEMA 
Exhibit No. 1. 

Mr. Lowe: NEMA Exhibit No. 1 was not offered as an 
unclear exhibit, not received as an unclear exhibit. And 
certainly it affords no basis for expanding it by a lot of 
prejudicial off the record statements of an interested person 
here. 

Examiner Grant: I will receive the exhibits on the basis 
that Mr. Murphy has offered them, solely for clarification 
of Mr. Samuels’ letter, NEMA Exhibit No. 1. I will receive 
the two documents offered as NEMA Exhibits 13 and 14. 


(The documents above referred to, marked for identifica- 
tion as NEMA Exhibits 13 and 14, for identification, were 
received in evidence.) 


By Mr. Muzzy: 


Q. Now, Dr. Modley, taking NEMA Exhibit No. 1 which 
is the Samuels’ letter, in accordance with the paragraph 
titles employed by Mr. Samuels, would you tell us, please, 
what your study of Mr. Samuels’ letter indicates with 
respect to reported information from industry establish- 
ments on these [588] several items. Let us begin with 
paragraph A, which appears on page 1 of that exhibit. 


[597] Mr. Murpry: I am asking the opinion of an expert, 
your Honor, as to the effect of that letter. 

Examiner Grant: I will permit the question. 

The Wrrness: There seem to be 3—or there seem—there 
are 3 major facts which emerge from Mr. Samuels’ letter. 

The first one is to the fact that confusion as to employ- 
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ment and wages was obviously—was obvious in about one- 
third of the establishments surveyed. This appears in para- 
graph 1 which shows that in 20 out of 61 establishments 
Mr. Samuels agrees that there were different figures for 
the total employment. It is also apparent in paragraph B 
where Mr. Samuels agrees that in 6 out of 15 establishments 
the difference in covered employment occurred and in para- 
graph C where Mr. Samuels reports that in regard to low- 
est rates actually paid there was a degree of concurrence. 


By Mr. Muspxy: 


Q. Now, I take it that it is clear, and if it isn’t, it should 
be clear that if any errors do exist based on your familiarity 
with prior proceedings of this kind, the errors would be 
errors made by establishments reporting to BLS rather than 
errors made by BLS? 

A. That is correct. We have no evidence in this area that 
[598] there were any errors made by BLS, corrections, 
and where they were not corrections, it is a confusion. A 


different report quite apparently occurred by the reporting 
establishments. 


Q. Have you been present, Dr. Modley, at earlier stages 
of these proceedings? I mean by that, when certain correc- 
tions were made in wage table 3 of Government Exhibit 5 
through testimony of Mr. Norman Samuels? 

A. Yes, I was present when this was done. 

Q. And did you have an opportunity to be familiar with 
the facts and circumstances which led up to those correc- 
tions? 

A. Yes, I am familiar with those. 

Q. Have you been able to make any calculations as to the 
percentage of total covered employment shown on wage 
table 3 which was effected by those corrections? 

A. Yes, total covered employment in the establishments 
for which the wage data or classification by type of product 
or other items were changed was 8,370. 
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Q. And what proportion did that represent of the total 
employment covered? 

A. That represents 15.9 percent of the total covered em- 
ployment studied in Government Exhibit 5 or 52,609. That 
is the last figure on the top row of Table 1 of Government 
Exhibit 5. : 

Q. Are you familiar with the procedures which were fol- 
lowed on behalf of industry as a result of which the circum- 
stances leading to these corrections were turned up? 

[599] A. Yes. 

Q. Do you know how many establishments? Do you know 
how many establishments in toto were contacted in the 
course of developing the circumstances which led to making 
the corrections with.respect to what I believe the record 
shows was 8 establishments? 


{602] Q. To save the Reporter from having to go back, 
the question was, if you know, what was the total number 


of establishments contacted in the course of the process 

which led to the circumstances surrounding the corrections 

which were made last week with respect to 8 establishments? 
A. Ten plants were visited. 


Mr. Lowe: I object to the answer because it doesn’t 
answer the question. He was asked how many establish- 
ments were contacted and the witness. in characteristic 
evasiveness said ten were visited. 

The Wrrness: Ten were contacted. 

Mr. Mourpxy: I hardly think that is an indication of 
evasiveness. ; 

Examiner Grant: I am letting the answer stand, Mr. 
Murphy. Ta 


[603] By Mr. Murpzy: 


Q. Can yon testify, Dr. Modley, why more than 10 were 
not contacted? 
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A. Becanse of the limitation of time and money which 
was available to go into this question at a greater rate. 

Q. You will note, Dr. Modley, if you refer back to NEMA 
Exhibit 1, which is the Samuels letter, Mr. Samuels states 
that the data brought to his attention and which was the 
subject of this letter related to 61 establishments. Do you 
see that statement there? 

A. That is correct, yes. 

Q. Is it fair to say then with respect to these 10 estab- 
lishments, when you say contacted, you mean contacted in 
some means in addition to the 61 instances referred to by 
Mr. Samuels? 

A. That is correct, yes. 

Q. Have you formulated any conclusions or opinion, Dr. 
Modley, on the basis of the 8 corrections and on the basis of 
the Samuels letter which is NEMA Exhibit 1, as to the gen- 
eral reliability of Government Exhibit Number 5 as it pur- 
ports to reflect the wage and employment structure of the 
motors and generators industry? 

A. Yes, I have. 

Q. And what are those conclusions? What are those con- 
clusions and opinions? 

A. I hold that the data furnished by industry through 
[604] misunderstanding to the BLS were not reliable and 
that a survey based on these responses cannot be used as a 
sound basis for determinations. 


[611] Q. Have you become familiar in the past, Dr. Mod- 
ley, with the process, at least with respect to recent past 
determinations by which the Department of Labor has 
selected a prevailing wage from a table such as NEMA 
Exhibit 15? 

A. Yes, I have. 

Q. Is that process sometimes known as the median theory? 

A. Yes, that is correct, median theory or median tech- 
nique. 
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Q. Would you'explain what the median technique‘is?’ 

A. The median technique is a technique whereby all avail- 
able data are organized corresponding to a certain size 
sequence, in this case by low wages actually paid and at the 
mid-point, one-half of all the establishments or one-half of 
covered workers fall below and the other above a certain 
point. The median point is found. 

Q. Is that the point which has been selected in the recent 
past which has been selected by the Department of Labor 
as the point at which one finds the prevailing minimum wage 
on a table such as this? 

A. There is one in between step, Mr. Murphy. There are 
[612] two medians found, one on the basis of establishments 
and one on the basis of total covered workers employment 
in these establishments and then the prevailing minimum 
is usually found somewhere in between those two points or 
medians. 


[619] Cross-EXAMINATION. 


By Mr. Lowe: 
o ° * = ee 


[639] Q. I believe that you testified that you would have 
a better wage survey here if we included data on lowest 
established rates.. Those data would add nothing to this 
survey except for the establishments which were not paying 
their lowest established rates, would it? 

A. That’s correct. Those that do pay the lowest estab- 
lished rates would be identical with the lowest wages actu- 
ally paid. 

Q. And if we included in the lowest established rates 
those who were not paying them at the time of the survey, 
we would have a table which would present lower minimum 
wages [640] than those that are presented on NEMA Ex- 
hibit 15, would we not? 
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A. We would, yes. 

Q. And that would be a lower assortment of minimum 
wages that is likely to prevail in the industry at any one 
time, would they not? | 

A. That depends on what you call minimum wages. If 
you call the lowest established rates ‘¢minimum wages,’’ no. 
Tf you call only the lowest minimum wages actually paid 
‘¢minimum wages,’’ yes. 

Q. That would present us a lower array of wages that are 
likely to be actually paid in the industry at any one time, 
would it not? 

A. Most likely, yes. 

Q. Therefore, it would not be characteristic of the indus- 
try in any particular time, would it? 

A. Characteristic of what? 

Q. Of the wages actually paid in the industry at any 
particular time. 

A. No, it would not be characteristic of the lowest wages 
actually paid at any one time. 


[680] Q. I notice, Dr. Modley, on NEMA Exhibit Number 
13 there is a familiar little box up here near the top headed 
“‘Confidential.”’ 


A. Yes. 

Q. Why put that on there? 

A. Because we understood that respondents would “be 
more likely to give their answers in case they had assurance 
of no outside disclosure. 

[681] Q. You thought you would get a better survey by 
the use of that box? 

A. Yes, we thought so. 

Q. You recommend the use of confidential boxes like that 
on wage surveys? 


A.I personally do not. It is a standard practice of 
NEMA in all their surveys. 
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Q. Have you—did you advise NEMA as their Economic 
Counsel to put a box like that on there? 

' A: Not to put a box on there? 

Q. Yes. 

A. No, I did not. 

Q. Why not? They were hiring the best advice they could. 
Weren’t they? Weren’t they hiring you to give the best 
advice you could? Didn’t they engage you as a consultant 
to consult with them as best you could in things like that? 

A. Yes, they did. 

Q. Why didn’t you consult? 

A. I did consult. 

Q. Which way did you consult? 

A. I made no recommendations that the ‘‘Confidential’’ 
box be taken off. 

Q. Why not? 

A. Because I didn’t feel it should be taken off. 

Q. I thought you said that you didn’t approve the use 
[682] of those things on wage surveys? 

A. No. I said—I would have to check what I did say. In 
many cases I would like quite well not to have a ‘‘Confi- 
dential’’—a confidentiality note in it so as to permit dis- 
closure if and when desirable, but in this case it was difficult 
enough to get counsel included in the exclusion of those who 
may not see the survey so that I made no recommendation 
at this time. 

Q. You made other surveys for other industries, haven’t 
‘you, in which you have been economic consultant or manage- 
ment consultant? 

A. Yes, and most of them do have a confidentiality clause 
on them. 

Q. Is that in agreement with your view as to the way that 
should have been done? 

A. It is agreement with the practices of the industries. 

Q. The question is whether it was in agreement with your 
views as to the way it should be done. 

A. I think you are trying to, Mr. Lowe, to find that I have 
a very strong view on this. I generally feel that it might on 
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occasion, might be more helpful to be able to introduce wage 
data and company data. 

Q. Which wage survey have you found it most desirable 
to omit the box? 

A. In most cases it would be helpful in certain situations 
to disclose the data. 

[683] Q. My question was, which survey did you find it 
desirable to omit the box? 

A. I find it desirable in quite a few. I do not recall one 
which did not have a confidentiality box. 

Q. You haven’t done any for purposes of wage determi- 
nations under the Walsh-Healey Act in all of your experi- 
ence in 15 proceedings under it which omitted the confi- 
dentiality box, have you? 

A. I do not think so, Mr. Lowe. 


211 


[735] Arrenpix A 


List or Memser CoMPANIES IN THE Moror aND GENEEATOR 
Secrion or tHE Nationan ExecreicaL MaNuFACTUREES 
ASSOCIATION REPRESENTED AT THE Heanrne TO DETERMINE 
Prevamime Mrismum Waces ix THE Morors anp GEN- 
ERATORS INDUSTRY. 


Represented by SamvueL W. Musnrxy, Jz., Esq., 
Ricwazp L. Bonn, Ese., 
Cuantzs ean, 
2 Wall Street, 
New York 5, New York. 


Allis-Chalmers Manufacturing Company 

The Louis Allis Company 

Baldor Electric Company 

Bodine Electric Company 

Century Electric Company 

Chandeysson Electric Company 

Columbia Electric Manufacturing Company 

Dayton Precision Manufacturing Company 

Delco Products Division, General Motors Corporation 

Diehl Manufacturing Company 

Electra Motors, Inc. 

Electric Machinery Manufacturing Company 

Electric Motor Division, A. O. Smith Corporation 

Electro Dynamic Division of General Dynamics Corpora- 
tion 

Electrolux Corporation 

Elliott Company, A Division of Carrier Corporation 

Emerson Electric Manufacturing Company 

Fairbanks, Morse & Company 

[736] Franklin Electric Company, Inc. 

General Electric Company 

Ther Hertner Electric Company 

Holtzer-Cabot & Janette Divisions of National Pneumatic 
Co., Inc. 

Howell Electric Motors Company 

The Ideal Electric & Manufacturing Company 


The Imperial Electric Company 
Jack & Heintz, Inc. 
Kirkwood Commutator Corporation 
Lamb Electric Company, A Division of American Machine 
& Metals, Inc. 
The Lima Electric Motor Co., Inc. 
Lincoln Electric Company 
Marathon Electric Manufacturing Corporation 
Marble Electric Corporation 
Nippert Electric Products Company 
Northwestern Electric Company 
Otis Elevator Company 
Peerless Electric Division, H. K. Porter Company, Inc. 
Reliance Electric & Engineering Company 
Robbins & Myers, Inc. 
Safety Electrical Equipment Corporation 
Sievert Electric Motors, Inc. 
Toledo Commutator Company 
U.S. Electrical Motors, Inc. 
[737] Wagner Electric Corporation 


Westinghouse Electric Corporation 
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Government Exuisrr No. 2 


Unrrep Srates DeparTMenT or Lasor 


Office of the Secretary 
Washington, D. C. 


[41 CFR PART 50-202] 


Hearinc to DeTerMiIne Prevamine Mrnrmum WacEs IN THE 
Morors aNp Generators InpusTRY 


Pursuant to section 4 of the Administrative Procedure 
Act (60 Stat. 238; 5 U.S.C. 1003), notice is hereby given 
that a hearing to determine the prevailing minimum wages 
in the motors and generators industry under section 1 of 
the Walsh-Healey Public Contracts Act (49 Stat. 2036; 41 
U.S.C. 35) will be held before a hearing examiner on Octo- 
ber 3, 1961, at 10 o’clock, am., daylight saving time, in 
Conference Room B, Departmental Auditorium, Constitu- 
tion Avenue between Twelfth and Fourteenth Streets, N.W., 
Washington 25, D. C. 

The motors and generators industry is defined tentatively 
as that industry which manufactures electric motors and 
generators; prime mover generator sets (except complete 
steam, gas or hydraulic turbo-generators), such as gasoline 
or diesel-engine driven or wind.driven generator sets; mo- 
tor generator sets and other rotating equipment (except 
automotive) such as dynamotors, converters, inverters, ro- 
tating regulators, serve-motors, synchro-motors, and gear 
motors; and motors, generators, and control apparatus for 
such land transportation equipment as gasoline-electric 
and diesel-electric locomotives, rail cars, trolleys, busses, 
and trucks. The manufacture of parts (including spare 
and renewal) specifically designed for the foregoing prod- 
ucts is also included. The industry does not include the 
manufacture of the following products: Electric starting 
motors; automotive generators; complete steam, gas or 
hydraulic turbo-generators; arc welding generators; bat- 
tery-charging generators for internal combustion engines ; 
control apparatus for storage-battery powered transpor- 
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tation equipment; and parts commonly recognized as prod- 
ucts of industries other than the motors and generators 
industry, such as bearings; brushes; brush holders; built-in 
overload protecting devices; capacitors ; filters; insulating 
materials; lead terminals, markers and connectors; per- 
manent magnets; recording and indicating instruments and 
devices; rectifiers; relays; and resistors. 

Interested persons may appear at the hearing to submit 
evidence relative to the following subjects and issues: (1) 
Any amendments which should be made in the tentative 
definition of the industry, (2) whether the geographic area 
of competition for contracts subject to the Walsh-Healey 
Public Contracts Act for products of the industry extends 
to all the area in which the industry has its establishments, 
so as to require industry-wide wage determination, or 
whether such competition is limited to smaller geographic 
areas (including the boundaries of such areas) so as to 
authorize separate wage determinations for each such area 
or locality, (3) whether separate wage determinations 
should be made for the fractional horsepower motors and 


integral horsepower motors and generators branches of 
the industry, and (4) what are the prevailing minimum 
wages in the branches and areas for which determinations 
should be made. 


Data relating to competition in this industry for contracts 
subject to the Walsh-Healey Public Contracts Act have 
been collected by the Department of Labor. Employment 
and wage data in this industry have also been gathered. 
This information will be submitted for consideration at 
the hearing, and is now available to interested persons 
upon request. 

Written statements may be filed with the Chief Hearing 
Examiner at any time prior to the hearing by persons who 
cannot appear personally. An original and three copies 
of any such statement shall be filed and shall include the 
reason or reasons for non-appearance. Such statements 
shall be under oath or affirmation and will be offered in 
evidence at the hearing. If objection is made to the ad- 
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mission of any such statement, the presiding officer shall 
determine whether it will be received in evidence. 

To the extent possible, the evidence of each witness and 
any sworn or affirmed statements of persons who cannot 
appear personally should permit evaluation on a plant-by- 
plant basis, and should state: (1) The number and location 
of establishments in the industry to which the testimony 
of such witness or such written statement is applicable, 
(2) the number of workers in each such establishment, (3) 
the minimum wage paid to covered workers (presently and, 
if possible, on October 15, 1960), and the number of covered 
workers (41 CFR 50-201.102) at each such establishment 
receiving such wages, and (4) the idenity of any product not 
now included in the tentative definition of the industry which 
should be included and of any product now included which 
should not be included. 

The hearing will be conducted pursuant to the rules of 
practice for minimum wage determinations under the 
Walsh-Healey Public Contracts Act, as codified in 41 CFR 
Part 50-203. 


Signed at Washington, D.C. this 21 day of August, 1961. 


/s/ Jerry R. Hotteman, 
Acting Secretary of Labor. 


216 


Unrrep States oF AMERICA 


Berore THE WacGE and Hour anv Pusiic ContTRacts Drvi- 
SIONS OF THE DEPARTMENT OF LABOR 


In the Matter of: Proposep Drerermination UNDER THE 
Wazsu-Heatey Pusuic Contracts Acr or PREVAILING 
Mrspcum WacEs Ix THE Motors anp GENERATORS IypDUSTRY 


AppuicaTion For SusporNa Duces Tecum Wira Supportive 
AFFIDAVIT 


To tHe HonorasLe Currrorp P. Grant, Hearmne EXaMINer: 


Comz Now, by their attorneys, the National Electrical 
Manufacturers Association and the member companies of 
the Motor and Generator Section thereof and, upon the 
annexed affidavit of Samuel W. Murphy, Jr. and all the 
proceedings heretofore had herein, apply for the issuance 
of a subpoena duces tecum requiring the Honorable Ewan 
Clague, Commissioner of the Bureau of Labor Statistics, 
or his designated representative, to appear before the 
Honorable Clifford P. Grant, Hearing Examiner, in Con- 
ference Room B, Departmental Auditorium, Constitution 
Avenue, Washington, D. C. at 10:00 o’clock in the fore- 
noon on the 3rd day of October, 1961 and to bring with 
him and to produce for inspection by the undersigned at 
the said time and place the following documents: 


(1) The originals, or copies thereof if the originals 
cannot be produced, of the completed questionnaire 
forms ‘‘BLS 2705, Earnings in the Manufacture of 
Motors and Generators, Budget Bureau No. 44-6017’ 
received by the Bureau of Labor Statistics from each 
of the 212 establishments, except those listed and de- 
scribed on Schedule A attached hereto, whose com- 
pleted questionnaire forms constituted the basis of the 
wage, employment and earnings tables prepared by 
the Bureau of Labor Statistics for use in this mat- 
ter. Those tables are more particularly described as 
follows: 
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(a) Table 1. Establishments and workers in the 
manufacture of motors and generators and number 
studied, United States, October 1960. 


(b) Table 2. Percentage distribution of covered 
workers in the manufacture of motors and genera- 
tors by average straight-time hourly earnings, United 
States, by product group, October 1960. 


(c) Table 2 (Supplement). Percentage distribution 
of covered workers in the manufacture of motors and 
generators by average straight-time hourly earnings, 
United States, by product group, October 1960. 


(d) Table 3. Distribution of establishments and 
workers in the manufacture of motors and generators 
by the lowest rate actually paid to covered workers, 
United States, by product group, October 1960. 


(e) Tables 4, 5 and 6. Distribution of establishments 
and workers in the manufacture of motors and gen- 
erators (4), the manufacture of fractional horse- 
power items (5) and the manufacture of non- 
fractional horsepower items (6) according to the 
number and per cent of covered workers earning 
less than specified amounts per hour, United States, 
October 1960. 


(2) A list showing the name and address of each per- 
son or establishment in the United States to whom 
the Bureau of Labor Statistics sent a copy of the 
questionnaire form described in paragraph (1), above. 


(3) A list showing the name and address of each per- 
son or establishment in the United States from whom 
the Bureau of Labor Statistics received a completed 
copy of the questionnaire form described in paragraph 
(1), above. 


(4) The originals, or copies thereof if the originals 
cannot be produced, of all correspondence and all in- 
structive, informative and other documents prepared, 
furnished or received by the Bureau of Labor Statis- 
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tics in connection with the questionnaire form de- 
scribed in paragraph (1), above. 


This Application is made pursuant to Title 41, Section 
50-203.19 of the Code of Federal Regulations and Sections 
6(c) and 7(b) of the Administrative Procedure Act (5 
U.S.C. §§ 1005(¢) and 1006(b)). 

As is more fully shown in the affidavit and memorandum 
in support of this Application, the materials sought herein 
are relevant to the issues which will be the subjects of 
the hearing in this matter. More particularly, they are 
relevant to the subjects and issues described in the Notice 
of Hearing in this matter, signed by the Acting Secre- 
tary of Labor and dated the 21st day of August, 1961. 

The materials sought to be subpoenaed are also neces- 
sary to enable applicants to exercise their rights, under 
Title 41, Section 50-203.20 and Section 7(c) of the Admin- 
istrative Procedure Act (5 U.S.C. §1006(c)), to conduct 
such cross examination at the hearing in this matter as 
will be necessary for a full and true disclosure of the 
evidence. 

This Application is reasonable in scope, being limited 
to specified materials known to be in the possession of the 
Bureau of Labor Statistics and known to form the basis of 
wage tables which will be offered in evidence at the hear- 
ing herein through a witness representing the Bureau of 
Labor Statistics of the Department of Labor. 

Dated: New York, New York, September 29, 1961. 

Yours, ete. Donovan Leisure Newton & Iavine, 
By Samus. W. Murpay, Jz., 
A Member of the Firm, 
Office & P.O. Address, 
No. 2 Wall Street, 
New York 5, New York. 
Attorneys for National Electrical 
Manufacturers Association and 
Members of the Motor and Generator 
Section thereof. 
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ScHEepuLE A 


Questionnaire responses received from establishments 
of the companies listed below are mot included in the Appli- 
cation for Subpoena Duces Tecum: 


OMNANPwWNYH 


. Air Marine Motors, Inc. 

. Allis Chalmers Manufacturing Company 
. The Louis Allis Co. 

. American Electronics, Ine. 


Baldor Electric Company 


. Beau Electronies, Inc. 


Bendix Corporation, Red Bank Division 


. Bodine Electric Company 
. Carter Motor Co. 


. Century Electric Company (4 establishments) 
. Chandeysson Electric Company 
. Cline Electric Manufacturing Company 


. Columbia Electric Mfg. Co. 


. Dayton Precision Mfg. Co. 
. Delco Products Division of General Motors 


Corporation 


. Diehl Manufacturing Co. 

. Doerr Electric Corp. 

. Eastern Air Devices, Inc. 

. Eicor Division of The Scranton a 

. Electra Motors Inc. 

'. Electric Machinery Mfg. Company 

. The Electrical Manufacturing Co. 

. The Electric Materials Co. 

. Electric Motor Division, A. O. Smith Corp. 
. Electric Motors & Specialties, Inc. 

. The Electric Products Co. 

. Electro Dynamic Division of General Dynamics 


Corporation 


. Electrolux Corporation 

. Electyme Motors Corp. 

. Elliott Company, a Division of Carrier Corporation 
. The Emerson Electric Mfg. Co. 

. EMD Components, Inc. 

. Everson Electric Company 


. Fairbanks, Morse & Co. 

. Fasco Industries, Inc. 

. Franklin Electric Co., Inc. 

. General Electric Company 

. The General Industries Co. 

. G-M Laboratories, Inc. 

. General Precision Equipment Corp., Hertner 
Electric Company Division 

. General Precision Equipment Corp., Kearfott 
Division 

. Gleason-Avery, Inc. 

. Hansen Manufacturing Co., Ine. 

. Hanson-Van Winkle-Munning 

. Harowe Precision, Inc. 

. Heinz-Mueller Engineering Company, Inc. 

. Heinze Electric Company 

. Hertner Electric Company 

. Holtzer Cabot Division of National Pneumatic 
Co., Inc. 

. Howard Industries, Inc. 

. Howell Electric Motors Co. 

. The Ideal Electric & Manufacturing Co. 

. IMC Magnetics Corporation 

. The Imperial Electric Company 

. Jack & Heintz, Inc. 

. Janette Electric Mfg. Co. 

. Kirkwood Commutator Corp. 

. Kollsman Motor Corporation 

. Lake City Ine. 

. The Lamb Electric Company, a Division of American 
Machine & Metals, Inc. 

. Leland Airborne Products 

. Leland Ohio Electric Co. 

. The Lima Electric Co. 

. Lincoln Electric Company 

. Marathon Electric Mfg. Corp. 

. Marble-Card Electric Corp. 

. March Electric Co.—A Division of American Machine 
& Metals, Inc. 

. Marco Electric Manufacturmg Company 
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. McMillan Manufacturing Company 

. Merkle-Korff Gear Company 

. Morrill Motors, Inc. 

. Motor Specialty, Inc. 

. Multi Products Co. 

. National Electric Coil, Division of McGraw Edison 
. The Nippert Electric Products Co. 

. Northwestern Electric Company 

. The Ohio Electric Manufacturing Co. 

. Oster, John, Mfg. Co. 

. Otis Elevator Co. 

. Peerless Electric Co., Division of H. K. Porter 
Company, Ince. 

. Penna. Electric Coil Corp. 

. The Reliance Electric & Engineering Co. 

. Robbins & Myers, Inc. 

. Roberts Motor Company 

. Safety Electrical Equipment Corp. 

. Servo Mechanisms, Inc. 

. Sieverts Electric Co., Inc. 

. Skurka-Langdon Engineering Co. 

. Small Motors, Ine. 

. Smith, A. O., Corp. 

. Southern Electric, Inc. 

. Star-Kimble Industrial Motor Division of Safety 
Industries, Inc. 

. Sterling Electric Motors, Inc. 

. Stimple & Ward Co. 

. Toledo Commutator Co. 

. U.S. Electrical Motors, Inc. 

. Universal Electric 

. Valley Electric Corp. 

. Wagner Electric Corp. 

. B. A. Wesche Electric Company 

. Western Design & Electronics, Division of U.S. 
Industries, Inc. 

. Western Gear Corporation, Electro Products Division 
. Westinghouse Electric Corp. 

. Yuba Delmotor Division 
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Unrrep Srates or AMERICA 
BerorE THE WaGE anp Hour anp PuBLICc Contracts Drvti- 
SIONS OF THE DEPARTMENT OF LABOR 


In the Matter of: Prorposep DETERMINATION UNDER THE 
WazsH-Heatex Pusuic Contracts Act oF PREVAILING 
Mrxrmrcum WacEs rx THE Motors AND GeNERATORS INDUSTRY 


AFFIDAVIT 


Strate or New York, 
County of New York, ss: 


SamvrL W. Murexy, Jz., being duly sworn, deposes and 
says: 


1. Iam a member of the firm of Donovan Leisure New- 
ton & Irvine, attorneys herein for the National Electrical 
Manufacturers Association (hereinafter referred to as 
““NEMA’’) and for the member companies of the Motor 
and Generator Section of that Association, and am famil- 
jar with this matter and with the proceedings heretofore 
had herein. I make this affidavit in support of my clients’ 
application for a subpoena duces tecum addressed to the 
Commissioner of Labor Statistics or his designated rep- 
resentative. 

2. NEMA is a large trade association, organized and 
existing as an unincorporated association under the laws 
of the State of New York. Its membership is organized 
into a number of product sections, one of which is the 
Motor and Generator Section, and it appears in these pro- 
ceedings, together with the members of that Section, to 
represent the views of a substantial part of the corpora- 
tions and establishments affected by these determination 
proceedings. 

3. On June 28, 1960, at the invitation of the Honorable 
Clarence T. Lundquist, Administrator of the Wage and 
Hour and Public Contracts Divisions, NEMA appeared at 
and participated in a labor-management panel conference 
for the so-called Motors and Generators Industry. It has 
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continued actively to participate in this matter since that 
date. 

4. It is apparent from the history of these proceedings 
to date and from the Notice of Hearing herein that two 
of the fundamental issues at the public hearing will be, 


(a) proper definition of the Motors and Generators 
Industry and 

(b) consideration of the most reliable and probative 
evidence upon which to base a determination of pre- 
vailing minimum wages in that industry. 


5. Since at least December of 1960, the Bureau of Labor 
Statistics has been engaged, at the direction of the Wage 
and Hour and Public Contracts Divisions, in the accumula- 
tion of wage and employment data from establishments 
in the Motors and Generators Industry, as the Department 
of Labor has defined that industry. This accumulation 
of data was principally accomplished by eliciting from 
such establishments reports on a survey questionnaire form 
bearing the description ‘‘BLS2705, Earnings in the Manu- 
facture of Motors and Generators, Budget Bureau No. 
44-6017.’’ 

6. Responses to this questionnaire have been tahnlated 
and summarized, with no identification of individual es- 
tablishments, by the Bureau of Labor Statistics in six wage 
and employment tables described in the Application for 
Subpoena Duces Tecum. In the Notice of Hearing signed 
by the Acting Secretary of Labor on August 21, 1961, it 
is stated that these tables will be offered in evidence at 
the hearing herein by the Department of Labor, and there 
is no doubt that these tables will be the basic data upon 
which the Secretary of Labor will be asked to determine 
the prevailing minimum wage. 

7. The wage and employment tables have been made 
available to us. The underlying data—the questionnaire 
responses—have not been, despite the fact that they are 
highly important and relevant to the two issues described 
in paragraph 4, above. 

8. On February 28, 1961, at a meeting with representa- 
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tives of the Department, I requested, and was denied, the 
right to inspect either the questionnaire responses or & 
list of establishments whose data was to be included in 
the wage and employment tables. My request was denied 
despite the fact that I offered to receive these materials 
under a pledge of confidential treatment. 

9. Operating under this grave handicap, NEMA never- 
theless exerted every effort to compile, from a variety of 
sources, its own list of establishments in this industry and 
requested those establishments to furnish it with a copy of 
their responses to the Bureau of Labor Statistics question- 
naire and also to fill out a separate NEMA questionnaire. 
As a result of these efforts, NEMA has been able to ac- 
cumulate wage and employment data from almost 100 es- 
tablishments. 

10. In order to minimize any slight burden on the Bu- 
reau of Labor Statistics, this Application for Subpoena 
Duces Tecum specifically excepts questionnaire responses 
of establishments from whom NEMA, by its own efforts, 
has been able to secure some data. 

11. NEMA, however, has been able to obtain data only 
from the establishments of which it knows. These total 
less than 100. The wage tables prepared by the Bureau 
of Labor Statistics show, on their face, that they are based 
on the data of 212 establishments. Inspection of the addi- 
tional data is necessary in order that, 


(a) The true identity of the establishments in this 
industry may adequately be examined in the course 
of hearing; 

(b) The characteristics of and products manufac- 
tured by these establishments may adequately be ex- 
amined in the course of the hearing; 

(ce) The relevance and materiality of the wage tables 
may properly be assessed; and 

(a) Cross-examination may be pursued to establish 
the accuracy and reliability of the wage tables. 


12. These are not hypothetical or imagined needs, no mat- 
ter how careful the Bureau of Labor Statistics may have 
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been in its compilation and analysis of the data. ‘The 
limited survey which NEMA has been able to conduct, and 
this firm’s interviews with a number of industry rep- 
resentatives, have established that the BLS questionnaire 
was widely misunderstood and that for that reason, and 
other reasons, inaccurate responses have been given to 
such an extent as to afford: reasonable doubt as to the 
accuracy and reliability of much of the data upon which 
the wage tables are based. Examination of the question- 
naire responses and related materials requested by the 
Application herein are essential so that the record of this 
matter before the Secretary may contain a full and true 
disclosure of the facts for his consideration. 

13. NEMA’s survey, and our interviews with industry 
witnesses, have disclosed the following information with 
respect to the BLS survey of establishments known to 
NEMA to be in the industry as defined by the Depart- 
ment of Labor: 


(a) Some of the manufacturing establishments with 
substantial numbers of employees engaged in the pro- 


duction of items within that definition were not sur- 
veyed by the Bureau of Labor Statistics. 

(b) The questionnaire definition of ‘‘workers cov- 
ered’? was widely misunderstood with the result that 
the wages reported were, in many cases, either higher 
or lower than they should have been. 

(c) Because of misunderstanding or carelessness, at 
least two-thirds of the establishments may have re- 
ported erroneous data to the Bureau of Labor Statis- 
tics with respect to one or more of the following items: 
(i) total employment, (ii) number of covered workers, 
(iii) lowest wages actually paid, (iv) whether they 
should be classified as fractional or ‘‘non-fractional’’ 
establishments and (v) whether they were properly 
within the scope of the survey at all. 


14. The existence of these errors, and their scope, was 
brought to the attention of the Wage and Hour and Pub- 
lic Contracts Division at the earliest opportunity, On Sep- 
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tember 25, 1961, by prior arrangement, the details con- 
cerning such errors and inconsistencies were brought to 
the attention of the Bureau of Labor Statistics so that it 
would be able to correct its wage tables. I am told, how- 
ever, that we will not be informed as to which of these 
mistakes, if any, are and are not corrected. 

15. Furthermore, it is only reasonable to assume that 
mistakes of the type discovered by NEMA would be re- 
vealed by an inspection of questionnaire responses from 
establishments whose identity is as yet unknown to NEMA 
and has been concealed from NEMA by the Bureau of 
Labor Statistics. 

16. Finally, as the most clear and simple justification 
of the reasonableness, relevance and necessity of this Ap- 
plication, it should be pointed out the Bureau of Labor 
Statistics, being composed of human beings, is fallible and 
should have its work checked by the parties hereto. We 
have discovered that the largest, single establishment 
known to NEMA in this industry has been incorrectly 
located by the Bureau on Table 3 of its wage tables, with 


the result that its great weight is reported in a wage cate- 
gory five cents an hour higher than that in which it properly 
belongs. Other such errors may have been made and will 
go unnoticed unless this Application is granted. : 
17. For all of the reasons stated herein, I respectfully 
request that the Hearing Examiner grant the relief re- 
quested in our Application for Subpoena Duces Tecum. 


Samvzu W. Morpsy, Jr. 
Sworn to before me this 29th day of September, 1961. 


N. Marr Br, 
Notary Public. 


N. Marie Bie, Notary Public, State of New York. No. 
24-5314150. 


Qualified in Kings County, Cert. filed in New York 
County. 


Commission Expires March 30, 1962. 


Government Exuusrr 1 Budget Bureau No. 44-6017. 


A 1 i z 
U. S. DEPARTMENT OF LABOR Pproval expires August 31, 1961 
BUREAU OF LABOR STATISTICS 
WASHINGTON 25, D. C. 


EARNINGS IN THE MANUFACTURE OF MOTORS AND GENERATORS 
I. COMPANY IDENTIFICATION: 


Location of establishment for 
which data are desired if dif- 
ferent from mailing address. 


ee 


This study is being made at the request of the Wage and Hour and Public Contracts Divisions, U.S. Depart- 
meant of Labor, for use in proceedings to determine the prevailing minimum wage under the Walsh-Healey Public 
Contracts Act. The items of inquiry on the questionnaire as well as the definition of the industrial coverage and 
other survey definitions were developed by the Wage and Hour and Public Contracts Divisions for the specific 
purpose of these proceedings after consultation with industry and labor representatives. 


The replies will be treated in confidence. The completed questionnaire forms will be seen only by sworn 
employees of the Bureau of Labor Statistics and ao information identified by company oame will be released. The 
aature of the tabulations required for prevailing minimum wage determination may result in the showing of limited 
data for some individual establishments without identification by company name. 


ll. SCOPE OF SURVEY: 


The survey covers establishments with a total of 10 or more employees, in 
which the manufacture of motors and generators (as defined below) constituted 
50 percent or more of the total value of sales in 1959 (include only sales of prod- 
ucts manufactured in the establishment covered by this report). 


The Motors and Generators Industry, for the purpose of this survey, is de- 
fined as the manufacture of electric motors and generators; prime mover generator 
sets (except complete steam, gas or hydraulic turbo-generators), such as gasoline 
or diesel-engine driven or wind driven generator sets; motor generator sets and 
other rotating equipment (except automotive) such as dynamotors, converters, 
inverters, rotating regulators, servo-motors, synchro motors, and gear motors; 
and motors, generators, and control apparatus for such land transportation equip- 
ment as gasoline-electric and diésel-electric locomotives, rail cars, trolleys, 
busses, trucks, and storage-battery powered transportation equipment. The manu- 
facture of parts (including spare and renewal) specifically designed for the fore- 
going products is also included. 


EXPRESSLY EXCLUDED are: Electric starting motors; automotive genera- 
tors; complete steam, gas or hydraulic turbo-generators; arc welding generators; 
battery-charging generators for internal combustion engines; and parts commonly 
recognized as products of industries other than the Motors and Generators Industry, 
such as bearings; brushes; brush holders; built-in overload protecting devices; 
capacitors; filters; insulating materials; lead terminals, markers and connectors; 
permanent magnets; recording and indicating instruments and devices; rectifiers; 
relays; and resistors. ; 

An "establishment" is generally defined as a single physical location where 
business is conducted or where services or industrial operations are performed; 
for example, a factory, mill, store, mine, or farm. Where a single physical 


location comprises two or more units which maintain separate payroll and inventory 
records and which are engaged in distinct or separate industrial activities, each 
such unit shall be treated as a separate establishment. An establishment is not 


necessarily identical with the business concern or firm, which may consist of one 
or more establishments. It is also to be distinguished from organizational sub- 
units, departments, or divisions within an establishment. 


I. MAJOR PRODUCTS: 


A. Products covered by the survey as defined in Item II 


1. Enter the approximate percent of total dollar value of 1959 sales for the 
entire establishment accounted for by products covered by the survey 
(include only products manufactured by the establishment). 


2. If more than half of the percent reported in Item III A-=1 was accounted 
for by sales of fractional horsepower items * or parts specifically designed 
therefor, check here. 


* This refers to all motors built in frames srmller than that frame 
having a continuous rating of one horsepower, open construction, at 
1700 to 1800 rpm, and all generators in the corresponding frame sizes. 


3. List the more important products included in the percentage shown in A-l. 


B. Products not covered by the survey as defined in Item IT 


1. Enter the approximate percent of total dollar value of 1959 sales for the 
entire establishment accounted for by products not covered by the survey 
(include only products manufactured by the establishment). 


2. List the more important products included in the percentage shown in B-1. 


IV. TOTAL EMPLOYMENT IN THE ESTABLISHMENT: 


Enter the total number of employees receiving pay for any part of the payroll 
period ending nearest October 15, 1960 - Include production (plant), office, 
sales, executive, administrative, and professional « nployees. 


ALL ESTABLISHMENTS SHOULD COMPLETE ITEMS III AND IV ABOVE. IF THE 
PERCENT OF TOTAL DOLLAR VALUE OF .1959 SALES REPORTED IN ITEM II A-l 
IS 50 PERCENT OR MORE AND THE TOTAL NUMBER OF EMPLOYEES REPORTED 
IN ITEM IV IS 10 OR MORE, COMPLETE THE REMAINDER OF THE QUESTIONNAIRE. 
IF NOT, PLEASE SIGN THE QUESTIONNAIRE ON PAGE 4 AND RETURN IT IN THE 
ENCLOSED ENVELOPE WHICH REQUIRES NO POSTAGE. 


‘V. PAYROLL PERIOD COVERED: 
The data reported should be for one payroll period ending nearest _ October 15, 1960 


Payroll period covered by this report: From 1960 to 1960. 


“(Date)” Date) 
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VI. COVERED EMPLOYMENT IN THE ESTABLISHMENT: 


Enter the number of covered workers, as defined below, for the payrdll 
period shown in Item V. 


WORKERS COVERED 


For the purpose of this survey, include for the entire establishment all work- 
ing foremen and nonsupervisory workers engaged in processing, fabricating, assem- 
bling, packaging, inspecting, handling, or shipping; and janitors working around 
machines while in operation. 


WORKERS EXCLUDED 


For the purpose of this survey, exclude: (a) Apprentices, as defined below; 
(b) handicapped workers receiving less than the lowest grade experienced covered 
worker in the plant; (c) other plant workers not mentioned under workers covered, 
including employees whose duties are directed to maintenance of the plant, such 
as electricians, engineers (engineroom employees), firemen, repair shop crews, 
watchmen, maintenance men, telephone operators, and janitors not working around 
machines while in operation; and (d) office, sales, executive, administrative, and 
professional personnel. 


An apprentice, for the purpose of this survey, is defined as a person who 
is employed under a formal written apprenticeship agreement which provides for 
a training period of not less than 4,000 hours. 
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VIL. DISTRIBUTION OF COVERED WORKERS AS DEFINED IN ITEM VI BY STRAIGHT- 
TIME HOURLY EARNINGS: 


HOURLY RATES OR EARNINGS SHOULD INCLUDE EXTRA PAYMSNTS FOR _DIF- 
FICULT, DANGEROUS, OR UNPLEASANT WORK BUT EXCLUDE PREMIUM PAY 
FOR OVERTIME, SHIFT, OR WEEKEND WORK. 


2M. NY ES SSS) eee 


For hopurly-rated workers——A direct’ tally of workers can be made by straight- 
time hourly rates and the number of workers at each straight-time hourly rate 
entered in the distribution. 


For salaried workers—It will be necessary to compute the average atraight- 
time hourly earnings for each salaried worker. For those on a weekly salary, 
divide the weekly salary by the total number of straight-time hours in a normal 
workweek. For workers on a monthly salary, the weekly salary can be de- 
termined by dividing the monthlv salary by 4.34 (the number of weeks in an 
average month). 


For _incentive-paid _workers—It will be necessary to compute the averageas 
straight-time hourly earnings for each worker by dividing total straight-time 
earnings (including production bonuses) for the period covered by total houses’ 
worked. 
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VII. DISTRIBUTION OF COVERED WORKERS AS DEFINED IN ITEM VI BY STRAIGHT- 
TIME HOURLY EARNINGS:— Continued 


(Enter the number of covered workers who received the straight-time hourly earnings indicated.) 
Number o Number of Number of 


Hourly rate Hourly rate Hourly rate 


3 covered = covered . covered 
(oratialgt-| | Soere [Gr stsiget- | Sorkere | Estas] | Sosker 
ign (as defiried seeped (as defined € nour’y | (as defined 
earnings) in Item VI earnings) in Item VI earnings) in Item VI 
(in cents) Bares | (in cents) pea (in cents) seit 
Less than 100, iS 13809 fe Re BT 
100 - 100.9 ee eS ee ee 
101-101.9 | #140 - 140.9 
102 -102.9. |. .~———S«a24 - 141.9. 86 = 18059") 
103 -103.9 |... si» 42 = 242.9 fF RST 89 | 
104 - 104, [.—*«4##3 - 143.9 FS =. 282.9: 
105-105.9 |... +pl44-144.9 [183 ~ 183.9 | 
106 - 106.9 pag 86.9 
107-107.9 | —s«iul46- 146.9 | 
108-108.9 | —~*+pl47 - 147.9 [| BO ~ 180.9 
109 - 109.9. |... ($148 -148.9 [OO - 187-- 187.9" | 
110-110.9. | 149-149.9 |; CdS - 188.9 
Wi] 1.9. | SO = 150.9 NEF 189 
Tipo il2.9. |, ANSI 1519 oe OO = 1909 
Isc 1130 1 Se 1S. OY Eo 
114-114.9_ |. si = 155.9 | OZ = 192. 9 
1152 115.9. |. be 1 NS 9529 
Vet ee Ses CCE en Ee Ce ae 
cise Te ee ee | CTS ee SS Cee ee 
118.118.091.857. 9 9G 2969 
419 119.9. ew 908.9 a 19 | 
120 - 120.9 eS 198 - 198.9 
VipEti t i is CES A eee 1199 - 199.9 | 
isa - 122.9 |. s—iOL - 161.9 [200 = 204.9" | 
123-123.9. | ~ire2z- 162.9 [205 - 209.9 
124-124.9 |. —S«dO3 - 163.9 | 210 = 214.9 | 
125 - 125.9. |. si«wdOS - 164.9 TTS - 219.9 | 
T26 126:9. |<...  plo> = 565.9 | #220 - 224.9 | 
127 -127.9 | —S«*i# 6G - 166.9 | 225 - 229.9 | 
128-128.9 | 267 = 167.9 | 1230 - 234.9 | 
129 - 129.9 a FS ee ees ee 
130-130.9 | #169 69.9 | —«din]2?40. = 244.9 
13h e131. 9 |. Oe 17029. I 1245 - 249.9 | 
132 - 132.9 ice PLD Ag [250 - 254.9 | 
133°- 133.9 TCS ZZ = 172.9 7255 - 259.9 | 
134-134.9. | ~*a73-173.9 | —*260 - 264.9 | 
135 - 135.9 eS Le ee a ee 
136 - 136.9 es Fee [C270 = 274.9 Fs 
137 - 137.9. | _ $176 -176.9 | 275 and over _| 
REMARKS: 
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I ct ee ak ee te 
Name of person reporting Title Date 
Do you want a copy of the Bureau's summary on this survey? Yes[_] No[_] 


Government Exurerr 6 


Table 1. - Value of Government unclassified awards in excess of $10,000 for 
motors and generators, by purchasing agency, fiscal year 


Total - All agencies $88,483,789 
Air Force : $15,058,082 
Accessories Division AMC Aeronautical System Center, WPAFB, 11,498,486 
Dayton, Ohio 
Air Force Missile Test Center, Patrick AFB, Florida : . 99,300 
Base Procurement Office, Elmendorf AFB, Anchorage, SGT. OL. 63,353 
Base Procurement Office, Hickman AFB, Hawaii 86,075 
Dayton AF Depot, Gentjle AF Station, Dayton, Ohio 392,863 
Memphis AF Depot, Memphis, Tennessee 111,975 
Mobile AMA, Brookley AFB, Alabama 200,875 
Procurement Office, Patrick AFB, Florida "18,74 - 
Rome AMA, Briffis AFB, New York * 66,103. 
Sacramento AMA, McClellan AFB, California 55648809 
gan Antonio AMA, Kelly AFB, Texas 3,966,876 
Warner Robins AMA, ‘Robins AFB, Georgia 2,246,445 
2709th Vehicle Control Group, Memphis, Tennessee 62,587 
_312lst USAF Logistic Control Group, Brooklyn, New York 19§,591 
Army $33,623,468 
Chemical Corps $ 419,600 
Fort Detrick, Maryland 19,600 
Engineer Corps $92,171..567 
Army Engineer District, Chicago, Illinois 11,649 
Army Engineer District, Eastern Ocean, New York 2,120,050 
Army Engineer District, Jacksonville, Florida _ 42,800 
. Army Engineer District, Mobile, Alabama 6,245, 764 
ye Engineer District, New York, New York 25,368 
Army Engineer District’, Omaha, Nebraska 11,617,752 
Army Engineer District, Philadelphia, Pennsylvania , 649,453 
Army Engineer District, Pittsburgh, Penngylvania 67,211 
Army Engineer District, Portland, Oregon . 923,597 
Army Engineer District, San Francisco, California 643,648 <f. 
Army Engineer District, Savannah, Georgia 
Army Engineer District, Seattle, Washington + 16,878 . 
Army Engineer Procurement Office, Chicago, Illinois 23,285,632 
Amuy Engineer Procurement, Fort Belvoir, Virginia 993,760 
Department of Army Engineer Maintenance, Columbus, Ohio ~ 327; 321 
Kansas City District, Missouri 6,189,504 
, "Army Ordnance $2,272,193 
Army Ordnance District, Pasadena, California 61,581 
Chicago Ordnance District, Chicago, Illinois 67,173 
Cleveland Ordnance District, Cleveland, Ohio 12,072 
Detroit Ordnance District, Detroit, Michigan 549,832 
Frankford Arsenal, Philadelphia, Pennsylvania’ 67,256 rv) 
New York Ordnance District, New York, New York 47,784 ie] 
Ordnance Tank - Automotive Command, Detroit, Michigan 14,673 i 
Redstone Arsenal, Huntsville, Alabama 252,482 
Rock Island Arsenal, Rock Island, Illinois ; 82,702 
Watertown Arsenal, Watertown, Massachusetts %, 38 


(WH62-172) 
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fable 1. Value of Government unclassified awards:in excess of $10,000 for 
motors and generators, by:purchasing agency, fiscal year 1960 Ccarsdisid) 


Signal: Corps 


Army Signal Procurement Office, Fort Meade, Maryland 
Army Signal Supply Agency, Chicago, Illinois 
Army Signal Supply Agency, Philadelphia, Pennsylvania 


i QM Purchasing Agency, Columbus General Depot, Ohio 
Army Transportation, Material Command, St. Louis, Missouri 


Atomic Energy Commission 
Hanford Operations Office, Richland, Washington 


Federal Aviation Agency 


Bureau of Research and Development, Washington, D. C. 
Materiel Contracts Branch, Washington, D. C. 
Procurement Branch, Oklahoma City, Oklahoma 
Procurement Branch, Washington, D. C. 


General Services Administration 


NED, Hardware, Electrical and Building Materials 
Washington, D. C. 


Interior, Department of 


Reclamation, Boise, Idaho 
Reclamation, Denver, Colorado 


National Aeronautics and Space Administration 


Ames Research Center, Moffett Fieia, California 


Langley Research Center, Langley Field, Virginia 
Lewis Research Center, Cleveland, Ohio 


Revy 


Aviation Supply Office, Philadelphia, Pennsylvania 
Bureau of Aeronautics, Washington, D. C. 

Bureau of Naval Weapons, Washington, D. C. 

Bureau of Ships, Washington, D. C. 

Electronics Supply Office, Great Lakes, I1linois 

GSD, Naval Supply Center, California 

Marine Carps Headquarters, Washington, dD. Cc. 

Marine Corps Supply Office, Philadelphia, Pennsylvania 
Naval Air Development Center, Johnsville, Pennsylvania 
Naval Avionics Facility, Indianapolis, Indiana 

Naval Supply Center, Norfolk, Virginia 

Naval Supply Depot, Great Lakes, Illinois 

Naval Weapons Plant, Washington, D. C. 

Navy Purchasing Office, Brooklyn, New York 

Navy Purchasing Office, Los Angeles, Calffornia 

Navy Purchasing’ Office, Washington,’ D. C. 

Officer in Charge of Construction, Subic Bay 

Ordnance Supply Office, Mechanicsburg, Pennsylvania 
Philadelphia Naval Shipyard, Philadelphia, Pennsylvania 
Puget Sound Naval Shipyard,; Bremerton, Washington ; 


SES 


(wH62-178) 


Navy (cont'a} 


Purchasing Department, Naval Shipyards, San Francisco, California 
Purchasing Department, ‘Naval Supply Center, » California 
Ships Parts Control Center, Mechanicsburg, vanis 

Supply Department, Portsmouth Naval Shipyard, Portsmouth, New 


160 Yards and Docks Supply Office, Port Hueneme, Caiffornia 
U. S. Naval Air Station, Jackgonville, Florida 


Treasury Department 


Coast Guard Headquarters, Washington, D. C. 173,415 
Coast Guard Supply Center, Brooklyn, New York 10,687 


(wHG2-172) 
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NEMA Exuzrr No. 1 


U.S. Department or Lasor 


Bureau of Labor Statistics 
Washington 25, D.C. 


September 29, 1961 


Mr. Samuel W. Murphy, Jr., 
Donovan, Leisure, Newton and Irvine, 
2 Wall Street, 

New York, New York. 


Dear Mz. Mugrsy: 


This letter analyzes differences found by Mr. Bond on 
comparing data reported on NEMA _ questionnaires. with 
that reported on copies of BLS questionnaires in your pos- 
session for the same establishments manufacturing motors 
and generators. 

We have examined the questionnaires of all establish- 
ments named in Mr. Bond’s memorandum and will com- 
ment on the findings in the order in which they were pre- 
sented in his memorandum. 


Paragraph A.—Yotal Employment: ‘‘. .. Thirty of the 
sixty-one sets of BLS and NEMA questionnaires compared 
showed different figures for total employment in the estab- 
lishment. ..”’’ 


Of the 30 establishments referred to above, 7 reported 
differently to us than on-‘the ‘‘copy’’ of the BLS 
questionnaire submitted to NEMA, 


3 did not report to us at all, and 
20 reported to us as stated in Mr. Bond’s memo- 
randum. 


Of the 7 that reported differently, 2 may. be due to 
rounding of the figures submitted to NEMA and 1 
to a transposition of figures reported to you, 
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Paragraph B.—Covered Employment: ‘‘. . . In thirty 
sets of questionnaires (one-half) ... more covered employ- 
ees were reported to NEMA than to BLS. But in fifteen 
sets of questionnaires, the opposite result occurred:”’ 


Of the 15 establishments referred to above, 9 reported 
differently to us than on the ‘‘copy’’ of the BLS ques- 
tionnaire submitted to NEMA, and of these 9, only 3 
reported to us a figure higher than that reported on 
the NEMA questionnaire; and only 
6 reported to us as stated in Mr. Bond’s memorandum. 


Paragraph C.—Lowest Rate Actually Paid: ‘‘. . . twenty- 
one of the sixty-one establishments reported differing low- 
est wage figures. Of this group, thirteen reported lower 
production wages to NEMA, and eight reported lower pro- 
duction wages to BLS for the same payroll date:”’ 


Of the 21 establishments referred to above, 


3 reported differently (and lower) to us than on the 
“copy”? of the BLS questionnaire submitted to 
NEMA, 

2 did not report to us at all, and 

16 reported to us as stated in Mr. Bond’s memoran- 
dum. Therefore, 


Of the 19 establishments reporting both to us on our 
questionnaire and to NEMA on NEMA’s questionnaire, 


10 reported to us a ‘‘lowest rate actually paid’’ which 
was higher than that reported on NEMA’s question- 
naire, 

1 reported the same rate, and 

8 reported lower rates. 


Thus, 18 establishments report to us ‘‘lowest rates 
actually paid’’ that differed from those reported to 
NEMA on their questionnaire. But only 1 of these 
establishments reported on NEMA’s questionnaire a 
rate which, if correct, would have changed the estab- 
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lishment or employment medians of Table 3 of the BLS 
survey tabulation. We recontacted this establishment 
and they. confirmed that the rate reported to us was 
correct. Therefore, even if all the ‘‘lowest rates ac- 
tually paid’? reported on NEMA’s questionnaire were 
correct, the medians of Table 3 would not be changed. 


Paragraph E.—Errors in tabulation: Data for. estab- 
lishments referred to in this paragraph of Mr. Bond’s 
memorandum were correctly tabulated by BLS. 


Paragraph F.—Two establishments reported to us that 
they were primarily fractional horsepower manufacturers 
although they are actually integral horsepower manufac- 
turers. If these two establishments are tabulated as ‘‘non- 
fractional,’’ Table 3 of the BLS survey tabulation is affected 
as follows: 


Fractional establishment median: lowered by 1 cent 
Fractional employment median: lowered by 4 cents 
Non-fractional establishment median: no change 
Non-fractional employment median: no change 


Very truly yours, Norman J. SamvEzs, 
Bureau of Labor Statistics. 
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NEMA Exstrr 7 


In re: Proposep DETERMINATION OF PREVAILING Movim0um 
Waces Unper tHe WatsH-Heauey Act FoR THE Morozs 
anp Generators INDUSTRY. 


AFFIDAVIT 
Srarze or New Yorks, 
County of Erie, ss: 


Loran L. Lewrs, being duly sworn, deposes and says: 


I am Wage, Salary and Benefits Administrator of the 
Motor and Gearing Divisions of the Westinghouse Electric 
Corporation at Buffalo, New York. At that plant, integral 
horsepower motors and comparably rated generators are 
manufactured. I am the person who signed the response 
for this plant to the United States Department of Labor 
questionnaire (BLS 2705) concerning ‘‘Harnings in the 
manufacture of Motors and Generators.”’ 

In response to item III a-1, I reported that 100% of 
the total dollar value of 1959 sales of the entire establish- 
ment was accounted for by products covered by the sur- 
vey. In item numbered IV, I reported that the total 
number of employees receiving pay for any part of the 
payroll period ending nearest October 15, 1960 was 3,784. 
In item numbered VI, I reported 2,366 covered workers 
for the payroll period ending nearest October 19, 1960. 
In item No. VII, I reported that, as the lowest wage be- 
ing paid to covered workers, for the period ending near- 
est October 15, 1960 two employees were receiving between 
205. and 209.9 cents per hour. 

In determining which employees fell within the question- 
naire’s definitions of ‘“Workers Covered’’ and ‘‘Workers 
Excluded,’’ I included all employees in those personnel 
classifications which the Westinghouse Electric Corpora- 
tion normally considers to be direct production positions 
and excluded all employees in those classifications which 
are not normally considered as direct production positions, 
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This method seemed to coincide which the definitions con- 
tained in the questionnaire. Subsequently, I was informed 
that each position must be analyzed in terms of the tasks 
actually performed in order to determine whether or not 
the employee involved therein falls within the definition 
of ‘‘Workers Covered.’? After re-examinining the per- 
sonnel records of the Motor and Gearing Divisions of the 
Buffalo plant of the Westinghouse Electric Corporation, 
I find that the number of ‘‘Workers Covered’’ as of Octo- 
ber 15, 1960, was 2,602 rather than 2,366 as was originally 
reported. 

Inclusion of these additional covered workers also re- 
quires changes in the wages reported in response to item 
VIL of the questionnaire. The lowest wage reported for 
the payroll period indicated in item VII of the question- 
naire was (in cents) 205 to 209.9 per hour. At least 16 
workers who were employed during the payroll period 
reported earned Jess per hour than that amount. Those 
employees were: 


L Nine salaried workers who were detail draftsmen. 
Their duties included taking general layouts and then, ac- 
cording to specific instructions making detailed designs. 
During the payroll period involved, two of these drafts- 
men worked at an hourly rate of 176 cents per hour, six 
received 191 cents per hour, and one received 200 cents 
per hour. 


All manufacturing at the Motor and Gearing Divisions 
of the Westinghouse Electric Corporation at Buffalo, New 
York plant is done according to blueprint specification. 
In order for the manufacturing process to function smoothly 
and efficiently, blueprints must be readily available to those 
involved in manufacturing. Since changes are often made 
in the original specifications and since original blueprints 
are never used by manufacturing employees, an effective 
file, copying and delivery system must be maintained for 
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blveprints. The employees referred to in paragraphs II 
and III above are responsible for maintaining the bine- 
print file, making copies to order of original blueprints 
‘and delivering those copies to the appropriate production 
department. The proper performance of those tasks is 
a fundamental element in the manufacturing process. 


Loran L. Lewss. 


Sworn to before me this 30th day of September, 1961. 


Marspen H. Patron, 
Notary Public. 


Residing in Erie Co. at time of appointment. 


My Commission expires March —. 
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NEMA Exuztrr 8 


In re: Prorosep DererMINaTION or Prevartine Muyimom 
Waces Unprer toe WatsH-Heatey Act ror THE Morors 
anp Genznators [npUsTRY. 


Srarze or OxI0, Armmavir 
County of Hamilton, ss: 


Tuomas Nurtze, being duly sworn, deposes and says: 


I am Personnel Manager of the Norwood, Ohio plant of 
the Allis-Chalmers Manufacturing Company which manu- 
factures integral horsepower motors and comparable rated 
generators. I am the person who assisted Mr. F. J. Geiger, 
General Manager of the Norwood, Ohio plant, in preparing 
the response for that establishment to the United States 
Department of Labor questionnaire (BLS 2705) concern- 

ing ‘‘Earnings in the Manufacture of Motors and Genera- 
ice and I am familiar with the material contained therein. 

In response to Item III A-1, Mr. Geiger reported that 
58% of the total dollar volume of the 1959 sales for this 
entire establishment was accounted for by products cov- 
ered by this survey. In Item No. IV, he reported that the 
total number of employees receiving pay for any part 
of the payroll period ending nearest October 14, 1960 was 
1,733. In Item No. VI he reported 901 covered workers 
for the payroll period ending nearest October 15, 1960. 
In Item No. VII he reported, as the lowest wage being 
paid to covered workers for the payroll period ending 
nearest October 15, 1960, that 7 employees were receiving 
(in cents) between 215 and 219.9 per hour: 

In determining which employees fell within the question- 
naire’s definition of ‘‘Workers Covered’? and ‘Workers 
Excluded’’, he included all employees in those job classifi- 
cations which the Allis-Chalmers Manufacturing Company 
normally considers to be direct production positions and 
excluded all employees in those classifications which are 
not normally considered as direct production positions. 
This method seemed to coincide with the definitions con- 
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tained in the questionnaire. Subsequently, he was informed 
that each position must be analyzed in terms of the tasks 
actually performed. After re-examining the personnel rec- 
ords of the Norwood, Ohio plant, he found that the num- 
ber of ‘‘Workers Covered’? as of October 15, 1960, was 
968 rather than 901 as was originally reported. 

Inclusion of these additional covered workers also re- 
quires changes in the wages reported in response to Item 
VII of the questionnaire. The lowest wage reported for 
the payroll period indicated in Item VII of the question- 
naire was (in cents) 215 to 219.9. Atleast 7 covered work- 
ers who were employed during the reported payroll period 
earned less per hour than that amount. These employees 
were: 


1. Four salaried workers whose hourly rate was 
197.5 cents per hour during the payroll period re- 
ported. They were draftsmen directly engaged in pro- 
duction. Their primary duties were to take finished 
blueprints and make traced copies of them. When 
making these traced copies they often are directed to 
make minor specification changes. 

2. One salaried worker who earned 210 cents per 
hour during the payroll period reported. This em- 
ployee was directly engaged in production. Her pri- 
mary duties were maintaining the blueprint file, ob- 
taining tracings of blueprints from the drafting room, 
making copies of those tracings on various duplicat- 
ing machines and sending those copies to the various 
production departments which had ordered them. 

3. A salaried worker who earned 191 cents per hour 
during the payroll period reported. This employee 
was directly engaged im production. Her primary 
duties were maintaining the blueprint file, obtaining 
tracings of blueprints from the drafting room, making 
copies of these tracings on various duplicating ma- 
chines and sending those copies to the various produc- 
tion departments which had ordered them. 
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All manufacturing at the Allis-Chalmers Norwood, Ohio 
plant is done according to blueprint specification. In order 
for the manufacturing process to function smoothly and 
efficiently, blueprints must be readily available to those in- 
volved in manufacturing. Since changés’ are often made 
in the original specifications and since original blueprints 
are never used by manufacturing employees, an effective 
file, copying and delivery system must be maintained for 
blueprints. The employees referred to in paragraphs 2 
and 3 above are responsible for maintaining the blueprint 
file, making copies to order of original drawings and de- 
livering those copies to the appropriate production de- 
partment. The proper performance of those tasks is a 
fundamental element in the manufacturing process. 


Tomas NuTtTie. 


Sworn to before me this 1st day of October, 1961. 


Henzy M. Hx, Notary Public, Hamilton County, Ohio. 


My Commission Expires March 11, 1964. 


Hewry M. How. 
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NEMA Exszsrr 9 


In re: Prorosep DrererMinaTION oF PREVAILING Mrurocom 
Waces Unper THe WatsH-Heatey AcT FoR THE Morogs 
anp Generators [wDUsTEY. 


AFFIDAVIT 
Srate or New York, 
County of Schenectady, ss: 


G. BR. Younes, being duly sworn, deposes and says: 


Iam the Manager—Personnel Accounting for the Medium 
AC Motor & Generator Department of the General Elec- 
tric Company at Schenectady, New York, which manufac- 
tures integral horsepower motors and comparably rated 
generators. I am the person who signed the response for 
this Department to the U.S. Department of Labor question- 
naire (BLS 2705) concerning ‘‘Harnings in the Manufac- 
ture of Motors and Generators.’”’ 

In response to item VI of the questionnaire, I had re- 
ported 979 covered workers for the payroll period from 
October 10, 1960, to October 16, 1960. In determining 
what employees fell within the questionnaire definitions 
of ‘““Workers Covered’? and ‘‘Workers Excluded,” I in- 
eluded all employees in those personnel units which the 
General Electric Company normally considers to be direct 
production units and excluded all employees im those units 
which are not normally considered as direct production 
units. This method seemed to coincide with the defini- 
tions contained in the questionnaire. Subsequently, I was 
informed that employees must be individually considered 
and that their proper inclusion or exclusion depends upon 
analysis of the work they actually perform. A re-examina- 
tion of the personnel records of the Medium AC Motor 
& Generator Department indicates that the number of cov- 
ered workers which should have been reported in answer 
to item VI is 992. 

The inclusion of these additional covered workers also 
requires changes in the wages reported in response to item 
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VII of the questionnaire. The lowest: wage reported for 
the payroll period indicated in item V of the questionnaire 
was (in cents) 191-191.9. At least two covered workers 
were employed during the payroll period who earned less 
per hour than that amount. These employees were: 


1) An incentive-paid worker who earned 184.38 cents 
per hour during.the payroll period reported. This 
employee works on the production floor and is directly 
engaged in production. The employee’s primary duties 
are to insulate leads by selecting the proper size of 
prepared. braid tubing; dipping the leads in wax; as- 
sembly over the leads of coils, ete. 

2) A worker who earned 169.75.cents ‘per hour dur- 
ing the payroll period reported. This employee’s job 
title is ‘‘messenger.”? His duties include regularly 
purchasing from local vendors supplies and mate- 
rials which are used in manufacturing; typical of the 
materials purchased would be lock nuts, washers, bush- 
ings, screws and bolts, which are ‘directly used in the 
manufacture of motors and generators. Another reg- 
ular duty of this employee is to purchase substantial 
quantities of dry ice; dry ice is used for such purposes 
as shrinking of metal shafts before inserting in rotors 
and creating low-temperature conditions for the testing 
of the completed product. This employee also delivers 
and/or picks up materials which have been processed 
by other local manufacturers for use in General Elec- 
tric motors or generators; an example would be deliv- 
ering or picking up parts which must be chrome plated. 
In addition to paying for the supplies and materials 
described above, the employee transports them from 
the place of purchase to the point where the supplies 
and materials are needed in the plant. Another regular 
duty of this employee is the picking up and delivery 
within the plant of tracings, prints, print orders and 
other documents essential to the production process; 
these ‘‘tracings”’ and ‘‘prints’’ show the design features 
of the products being manufactured, are regularly used 
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in the plant, and are an essential in the production 
process. 


Of the 979 covered workers originally reported in re- 
sponse to the U.S. Department of Labor questionnaire for 
the Motors and Generators Industry, 970 had in excess of 
ten years of seniority with the General Electric Company. 
The remaining nine employees had from one to ten years 
of service. 


G. RB. Youns. 


Sworn to before me this 2nd day of October, 1961. 


Cuazzzes F. Ware, 
Notary Public 


Cuantzs F. Wurre, Notary Public, State of New York, 
Schenectady County. 


Commission expires March 30, 1963 
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NEMA Exumrr 10 


In re: Prorosep DErermivaTion or Pgevarma Mixrmum 
Waczs Unper tHe Watsh-Hearey Act ror THE Motors 
anp Genrrators InpusTRY. ; 


“AFFIDAVIT 
Sratz or New Yors, 
County of Schenectady, ss: 


Auan F. Lariey, being duly sworn, deposes and. says: 


I am the Manager-Employee Relations of the Small AC 
Motor & Generator Department, Motor & Generator Divi- 
sion, of the General Electric Company at Schenectady, New 
York. I signed the response to the U. S. Department of 
Labor questionnaire (BLS 2705): concerning ‘‘Earnings in 
the Manufacture of Motors and Generators”’ for the Small 
AC Motor & Generator Department at Schenectady, New 
York. 

It has recently been brought to my attention that I erro- 
neously interpreted the definition of ‘‘establishment’’ con- 
tained in the questionnaire. Because of this misinterpre- 
tation, I included a large number of covered workers who 
should have been excluded. I make this affidavit in order 
to correct the data previously submitted to the Bureau of 
Labor Statistics for this establishment. 

In addition to the manufacture of motors and generators, 
the Small AC Motor & Generator Department manufactures 
substantial quantities of Carbon Products and Copper Wire; 
in the questionnaire response submitted to the Bureau of 
Labor Statistics it was shown in answer to item III B 2 
that these products are manufactured by this Department. 
These products are manufactured in buildings separate 
from the buildings in which motors and generators are 
manufactured. Separate payroll and inventory records are 
maintained for the Carbon Products unit and the Wire Mill 
unit. Each of these units is engaged in industrial activities 
which are distinct from the manufacture of motors and 
generators. Each of these units manufactures products 
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which are commonly recognized as products of industries 
other than the Motors and Generators Industry, and many 
of these products are specifically excluded in the definition 
contained in item II of the questionnaire. 

I had previously reported a total of 769 covered workers 
for the payroll period ending nearest October 15, 1960. 
When those covered workers who are employed in the Car- 
bon Products and Wire units are excluded, the proper 
number of covered workers for this establishment should 
have been 519 rather than 769. 

This change in the number of covered workers reported 
also requires a change in the wages reported in response 
to item VIL. The lowest wage reported during the payroll 
period ending nearest October 15, 1960, was 189-189.9 cents 
per hour; this figure remains unchanged. Information 
necessary to correct the entire wage distribution of coyered 
workers for this Department has been supplied to counsel 
for the National Electrical Manufacturers Association, and 
they are authorized to supply this information to the Bureau 
of Labor Statistics if corrected data for all of the wage 
rates shown in item VII is desired. 

Auan F. Lartey. 


Sworn to before me this 2nd day of October, 1961. 


Ourvez J. Ratston, 
Notary Public. 


Ouzver J. Ratstox, Notary Public, Schenectady County, 
New York. 


Commission expires March 30, 1962. 
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NEMA Exurrr 11 


Unrrep Srates or AMERICA 
Berore THE WaGE anpD Hour anp Pusuic Cowreacts Division 
Department oF Lasor 


In re: Proposep DererminaTion or Prevarine Musmum 
Waces Unper toe WatsH-Heatzy Act ror tHe Moror 
anp Genenator Inpustry. 


Arrmavir 


Srare or Pernsyivanu, 
County of Erie, ss: 


DeForest A. Smrrs, being duly sworn, deposes and says: 


Iam the Manager-Finance of the Locomotive and Car 
Equipment Department of the General Electric Company 
in Erie, Pennsylvania. 

The principal products of this Department are locomo- 
tives, generators, traction motors and control apparatus 
for locomotives and rapid transit cars. The wage and 
employment questionnaire submitted by this Department 
in connection with the above described matter to the Bureau 
or Lasor Sratisrics was compiled under my direction. My 
office endeavored to supply the information requested as 
promptly and accurately as possible. 

On September 26, 1961, Samuel W. Murphy, Jr., a mem- 
ber of the firm of Donovan Leisure Newton and Irvine, 
counsel for the National Electrical Manufacturers Associa- 
tion, visited our establishment in Erie, Pennsylvania. 
During that visit Mr. Murphy inquired of me and my 
associates as to the basis upon which we had determined 
that 61% of the total dollar value of 1959 sales of products 
manufactured by this Department was accounted for by 
products covered by the survey of the Bureau of Labor 
Statistics. 

As a result of that discussion and upon reconsideration 
of this matter,.my associates and I determined that our 
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computation of sales figures .in. responding to the above 
described questionnaire had not aécounted for all necessary 
factors in accordance, with the definition of product scope 
and that as a result, the aforementioned ak figure should 
be.changed.. - 

I have examined the sales data for sxbdnsts manufactured 
by this Department in 1959 and, based upon that examina- 
tion; I can state that sales of products covered by the Bureau 
of Labor Statistics’ sarvey amounted to 40% of total sales 
of products manufactured by this Department. Farther- 
more, I have examined the sales data for 1958 and 1960 
and find that sales of products covered by the survey repre- 
sented 34% of sales of total products manufactured by this 
Department in 1958 and 30% of such sales in 1960. 

I would expect that the figures as given above for 1958 
and 1960 are more representative of the normal sales of 
this Department than the figure for 1959-and that the above 
percentages will likely decrease in the future. 


DeForesr A. SmirH. 


Sworn to before me this 29th day of September, 1961. 


-[Copy legible] 
Notary Public. 


NEMA Exurrr 13 


National Electrical Manufacturers Association 


155 East 44th Street, New York 17, N. Y. 
Murray Hill 2-1500 


CONFIDENTIAL . 


For use by NEMA Scaff and Counsel 
only. No information identified 
by company name will be released. 


Location of Establishment 
for which data are reported 


Name of Person Reporting Tile 


Address Telephone Number Extension 


WALSH-HEALEY MINIMUM WAGE PROCEEDING 


NEMA Supplementary Sarvey of Establishments Manufacturing 
Motors, Generators, Control Apparatus for Land Transportation 
Equipment and Spare and Renewal Parts 


Definition — proposed by the Department of Labor for 
The Motor and Generator Industry (see attachment following page 4) 


INSTRUCTIONS 


Fill out @ separate questionnaire for each establishment and retum it to NEMA Headquarters at the above 
address, in the envelope provided ON OR BEFORE May 31, 1961. 


If a single physical location has different manufacturing units engaged in activities belonging to different 
industries and maintains separate payroll and inventory records for each of these units, each such unit 
is to be considered as a separate establishment. In such case, fill out a separate questionnaire for each 
unit that belongs in the industry group falling within the scope of the attached industry definition. 


Please READ EACH QUESTION CAREFULLY before answering. Your answers are vety important. They 
will help to shape the Motor and Generator Industry position at the forthcoming public hearing to be held 
by the U. S. Deparement of Labor. 


If you are in doube about any of the following questions, telephone or write to Mrs. Ruth S. Tassell at 
the above address. 


Question | - EMPLOYMENT 


Your answers to the following questions will make possible the presentation of factual data 
on employment conditions in the Motor end Generator Industry, especially as to the employment 
of new and inexperienced employees. 


NUMBER OF EMPLOYEES IN , 
CATEGORIES PAYROLL PERIOD NEAREST 
ae APRIL 15 OCTOBER 15 APRIL 15 
1960 1960 1961 


A. Total number of employees in the establishment 


B. “Covered” employees* (BE SURE TO READ 
EXPLANATION BELOW) 


***Covered’’ employees are hourly rated, incentive- 
paid and salaried workers engaged in or connected 
with manufacturing, fabricating, processing, in- 
specting, assembling, handling, packaging, or 
shipping. 

INCLUDE time clerks, tool crib employees, blue 
print clerks, handymen and others, including 
clerical personnel and messengers, working on 
the production floor; janitors working around 
machines while in operation; and other produc- 
tion-related workers. 


EXCLUDE non-working foremen, indentured 
apprentices, handicapped workers, sales, 
executive, administrative, and professional 
personnel. 


Maintenance, service and office employees are 
also excluded unless they work on the produc- 
tion floor in production-related occupations. 


. ‘Covered’? employees on recall, if ony. 
(Enter ‘‘none*’ if none.) 


. New and inexperienced ‘‘covered’’ employees 
hired during the payroll period. (Enter 


“‘none’’ if none.) 


Question Il - LOWEST WAGES ACTUALLY PAID TO “COVERED”* EMPLOYEES 


Your answers to Questions II and II will provide the factual data to indicate what the minimum 
wages paid to covered employees were and if those wages were the same as the lowest ratcs 
in your established rate structure. : 


*For definition of ‘covered employee’’, see Question FB 


INCLUDE extra payments for difficult, dangerous or unpleasant work and production bonuses 


for incentive workers. 


EXCLUDE premium:pay for overtime, shift, or week-end work. 


REPORT LOWEST WAGE ACTUALLY PAID DURING PAYROLL PERIOD NEAREST 


ON AN HOURLY BASIS APRIL 15 OCTOBER 15 APRIL 15 
1960 1960 1961 


. To ‘‘covered” hourly-rated production workers 


. To covered” incentive-paid production 
workers 


. To ‘covered’ clerical employees and other 
“*covered”’ production-related workers 


Question Ill] - LOWEST ESTABLISHED RATES IN THE RATE. 
STRUCTURE FOR “‘COVERED’’* EMPLOYEES 


*For definition of ‘‘covered’’ employee, see Question 1-B 


List the rates in force even if they were not paid during the payroll periods specified below. 
If there is no established rate structure, enter ‘‘none’’. 


REPORT LOWEST ESTABLISHED RATES IN THE CURING FAYROUL PERIOD NEAREST 


RATE STRUCTURE ON AN HOURLY BASIS APRIL 15 OCTOBER 15 APRIL 15 
1960 1960 1961 


For “covered’’ hourly-rated production workers 


For ‘‘covered”’ incentive-paid production 
workers 


. For “covered’’ clerical employees and other 


“*covered’’ production-related workers 


Question IV — 1959 SALES BREAKDOWN (excluding intra-company sales) 


ir answers will determine whether there is a basis for requesting branch determinations for 
‘itterent product groups within the industry definition. 


($ FIGURES IN 
hia en 
A. Total 1959 sales in dollars of all products monufoctured by this establishment 


B. BREAKDOWN BY PRODUCTS 
1959 Sales in Dollars of: 

. Fractional horsepower motors, generators, ond motor-generator sets (below 
1 hp), and spore and renewal parts therefor (see definition attached) 

. Integral horsepower motors, generators, and motor-generator sets, and spore 
and renewal parts therefor (see definition attached) 

. Prime mover generator sets, ond spore and renewal parts therefor, such as 
gasoline ond-diesel engine driven, but excluding complete steam, gas and 
hydraulic turbo-generator sets (see definition attached) 

. Control apparatus for land transportation equipment, and spare and renewal 


parts therefor 
. BREAKDOWN BY PURCHASERS 
If detailed records ore not available, enter your best estimates. 
Percentage of 1959 dollar sales for items B1 through 4 above. 
1. Sold directly to the U. S. Government 


. Sold to others for incorporation in Government-owned products such as 
circroft, missiles, tonks, etc. 


. Sold to all others 


Question V — DESTINATION OF 1959 SALES 


Your answers will show whether the industry should seck regional determinations. 
TOTAL OISTANCE FROM MANUFACTURING 
SALES ESTABLISHMENT TO DESTINATION 
Sea oe es OR 300 MILES] 3017 - 600 | OVER 600 
‘9 compoeny ise SHIPMENTS | OR LESS: MILES MILES 


Per cent of valve of shipments in eoch cotegory 


If detailed records ore not available, 
enter your best estimates 


. Sold directly to U. S. Government 


. Sold to others for incorporation in Government-owned 
products such as aircraft, missiles, tanks, etc. 


. All other sales 


DEFINITION PROPOSED BY THE 
DEPARTMENT OF LABOR FOR THE 
MOTOR AND GENERATOR INDUSTRY 


‘The Motor and Generator Industry, for the purpose of this survey, is defined as the manu- 
facture of electric motors and generators; prime mover generator sets (except complete steam, 
zas of hydraulic turbo-generators), such as gasoline or diesel-engine driven or wind driven 
pencrator sets; motor generator sets and other rotating equipment (except automotive) such as 


dynamotors, converters, inverters, rotating regulators, servo-motors, synchro motors. and gear 
motors; and motors, generators, and control apparatus for such land transportation equipment 
us pasoline-electric and diesel-electric locomotives, rail cars, trolleys, buses, trucks, and 
storage-battery powered transportation equipment. The manufacture of parts (including spare and 
renewal) specifically designed for the foregoing products is also included. 


EXPRESSLY EXCLUDED are: Electric starting motors; automotive generators; complete 
steam, gas or hydraulic turbo-generators, arc welding generators; battery-charging generators 
for internal combustion engines; and parts commonly recognized as products of industries other 
than the Motor and Generator Industry, such as bearings; brushes; brush holders; built-in over- 
load protecting devices; capacitors; filters; insulating materials; lead terminals, markers and 
connectors; permanent magnets; recording and indicating instruments and devices; rectifiers; 
relays; and resistors. 
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NEMA Exauzrerr 14 


September 12, 1961 
To: Mr. Samuel W. Murphy, Jr. 
From: Richard L. Bond 


Rz: NEMA—Motors and Generators Accuracy of B.L.S. 
Tabulations. 


I have analyzed the information available to us for the 
purposes of determining (a) whether the B.LS. received 
reliable information in response to its questionnaire and 
(b) whether there are discoverable errors made by B.LS. 
The materials available are sixty-one sets of NEMA and 
B.L.S. questionnaires for the same establishments, seventy- 
two B.L.S. questionnaires (some of the companies sent 
us B.L.S. questionnaires only), and the tabulation published 
by B.L.S. I have discovered the following: 


A. The B.L.S. and NEMA questionnaire definitions of 


“cestablishment’’ are in substance the same. For the pay- 
roll date of October 15, 1960, thirty of the sixty-one sets 
of B.L.S. and NEMA questionnaires compared showed dif- 
ferent figures for total employment in the establishment, 
as follows: : 


PENS PES 


SBBRBRERB 


Since nineteen of the above establishments reported 
greater total employment to B.LS. and eleven reported 
greater total employment to NEMA, these differences can- 
not be attributed to either the slight difference in wording 
of the two questionnaires. 


B. The definition of ‘‘Workers Covered”’ in the B.LS. 
questionnaire is the familiar one used for some time prior 
to our suggested changes for Engines and Turbines. The 
NEMA definition of ‘‘Workers Covered”’ is considerably 
broader since it includes ‘‘time clerks, tool crib employees, 
blue print clerks, handymen and others, including clerical 
personnel and messengers, working on the production floor ; 
janitors working around machines while in operation; and 
other production-related workers.”’ If there are differences 
in reporting total numbers of ‘‘Workers Covered’’ for the 
same date, October 15, 1960, one would expect that the 
larger number would always appear in the NEMA ques- 
tionnaire since its definition is considerably broader. Of 
the sixty-one sets examined sixteen show the same number 
of ‘“Workers Covered’’; since many of these are for very 
large establishments where there undoubtedly are. people 
in the job categories added by the NEMA questionnaire, 
it is reasonable to assume that the definitions of ‘‘Workers 
Covered”? in each questionnaire are not carefully read or 
understood in approximately one-fourth of the establish- 
ments. In thirty sets of questionnaires (one-half), the 
expected result occurred and more covered employees were 
reported to NEMA than to B.L.S. But in fifteen sets of 
questionnaires, the opposite result occurred: 


SO PNA UPON 


The significance of these differences cannot be overem- 
phasized. Since the improper inclusion or exclusion of a 
single employee can have substantial effect on the ultimate 
result if that employee is at the lowest wage job, at least 
one-quarter of the establishments have misunderstood 
‘©Workers Covered.”’ 


C. You will recall that the NEMA questionnaire defines 
“CWorkers Covered’? more broadly than does B.L.S. But 
NEMA asks for ‘‘lowest wage actually paid”’ to “<produc- 
tion workers’? separately from ‘‘production-related work- 
ers.’”? In comparing lowest wages for production workers 
for October 15, 1960, in the NEMA questionnaire with the 
lowest wages reported to B.L.S., one finds that twenty-one 
of the sixty-one establishments reported differing lowest 
wage figures. Of this group thirteen reported lower produc- 
tion wages to NEMA, and eight reported lower production 
wages to B.L.S. for the same payroll date: 


be ee 
BNE OSCSNAMER WN MH 


I have no idea whether proper reporting of wage figures 
would help or hurt our clients; in my view this is quite 
beside the point since we owe an obligation either way to 
bring to the Department’s attention the fact that the data 
presently available is so unreliable that a determination 
based on presently available evidence would be absurd. 


D. As further evidence that ‘‘Workers Covered’’ is 
generally not understood, comparison of total employment 
with covered employment in B.L.S. questionnaires shows 
that some establishments without question excluded too 
many employees. Consider the following examples: 


Total Covered a 
Employment Employment Exclud 


-49 
-47 


SON PMA PP 


_ 


These are but examples; there are many other establish- 
ments which have not considered as ‘‘covered’’ an equally 
high percentage of their employees. One can only speculate 
as to the basis upon which these establishments understood 
“‘Covered Workers’’, but two specific examples present 
the kind of improper reasoning in which questionnaire 
respondents may have indulged: 


1. You are familiar with my report on the misunder- 
standing by the Louis Allis Company of ‘‘Workers Cov- 
ered.’? They included as covered only employees covered 
by their union contract, since in general terms their pro- 
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duction employees are unionized. The result of that mis- 
understanding was to report to B.L.S. a lowest wage which 
was 47 cents an hour higher than the actual lowest wage 
on October 15, 1960, for a covered employee. (This in- 
formation has been communicated to Mr. Samuels of B.LS.) 

2. A notation on the B.L.S. responses by for 
its four plants for which we have copies of the B.LS. 
questionnaires is, Hermetic Motors; ; 
Main Plant; ; and shows under ques- 
tion IV, ‘‘Total Employment in the Establishmen Oye Bs 
breakdown of total employment by salaried and by hourly 
employees. In each case the number of hourly employees 
was reported as the number of covered workers. It is 
apparent that equated ‘‘Covered Workers’”’ with 
‘chourly workers’’. 


E. Without access to all of the B.L.S. questionnaires, 
it is impossible to determine how many errors may have 
been made in transposing answers from the questionnaire 
responses to the B.L.S. tables. In one instance, however, 


a plant can be identified because of its size, and it is 
apparent that an error has been made. The estab- 
lishment at reported 2,366 covered employees to 
B.L.S. with a lowest wage of $2.05-$2.10 per hour. This 
plant is not a fractional motor manufacturer. The only 
place on the entire B.L.S. Table 3 under “‘non-fractional 
horsepower items’”’ which shows a covered worker employ- 
ment large enough to include this Westinghouse plant is 
the $2.10-$2.15 category. Obviously B.L.S. has made an 
error. (This is quite surprising in view of the fact that 
this plant is so large; one would expect that plants of this 
size would be treated with special care because they can 
have so substantial an effect on the ultimate determination.) 

Other establishments which I believe are identifiable on 
the B.L.S. Table 3 and where possible errors appear are: 


(1) —fractional manufacturer with lowest 
wage reported at $1.02-$1.03 and 106 covered workers; 
shown on B.L.S. Table 3 as 105 covered workers. 

(2) —integral manufacturer with lowest 
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wage reported at $1.19-$1.20 and 158 covered workers; 
shown on B.L.S. Table 3 as 156 covered workers. 

(3) Both G.E., Locomotive and Car Department 
(Erie) and Stimple & Ward Co. reported nine covered 
workers at the lowest rate of $1.84-$1.85. G.E. re- 
ported 1712 covered workers and Stimple & Ward re- 
ported 30 covered workers. Both are non-fractional 
manufacturers. The B.L.S. Table 3 shows two estab- 
lishments, both integral, at $1.84-$1.85, with a total of 
18 workers at that rate. But the total covered em- 
ployment is shown as 1736 rather than 1742 (1712 
plus 30). 


It is, of course, quite possible that the above are not 
errors by B.L.S. but that when these respondents filled out 
the B.L.S. questionnaire for NEMA they reported differ- 
ently. If this is true, the situation is not improved. It 
simply further demonstrates the unreliability of the data. 

F. It is possible that some establishments did not report 
correctly to B.L.S. as to whether or not they were primarily 
fractional horsepower manufacturers. For example, the 

Hermetic Motor plants at and 
both reported to B.L.S. that they are fractional manufac- 
turers. In checking sales data supplied in response to the 
NEMA questionnaire, I find that each of these plants sold 
approximately twice the value of integrals in 1959 as of 
fractionals. The plant reported covered employ- 
ment of 456 workers and the plant 322 workers. 
If two establishments made this error, one would 
wonder how many large sophisticated establishments may 
also have checked the fractional box under ITI, A., 2 of the 
B.L.S. questionnaire when they had substantial (but non- 
qualifying) fractional sales. 
R.L.B. 
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Appenpix A-l 


U. S. Derartment or Laspor 


Wage and Hour and Public Contracts Divisions 
Washington 25, D. C. 


Parr 50-202 (41 CFR)—Morors anp GenEraTors InpusTRY 


Tentative Decision In DETERMINATION OF PREVAILING 
Miryimum Waces 


(Reprinted from the Federal Register of February 28, 1962) 


DEPARTMENT OF LaBok 


Division of Public Contracts 
[41 CFR Part 50-202] 
Morors anp GENERATORS INDUSTRY 


Tentative Decision in Determination of Prevailing 
Minimum Wages 


A complete record of proceedings held under sections 1 
and 10 of the Walsh-Healey Public Contracts Act (41 U.S.C. 
35 and 48a) to determine the prevailing minimum wages 
for persons employed in the motors and generators industry 
has been certified by the hearing examiner. A tentative 
decision, including a statement of findings and conclusions, 
as well as the reasons and basis therefor, on all material 
issues of fact, law, and discretion presented on the record, 
and any proposed wage determination, is now appropriate 
under the applicable rules of practice (41 CFR Part 
50-203.21(b)) and the Administrative Procedure Act (5 
U.S.C. 1007(b)). 

Definition. The notice of hearing (26 F'.R. 7970) defined 
the motors and generators industry as follows: 


“The motors and generators industry is defined tenta- 
tively as that industry which manufactures electric motors 
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and generators; prime mover generator sets (except com- 
plete steam, gas or hydraulic turbo-generators), such as 
gasoline or diesel-engine driven or wind driven generator 
sets; motor generator sets and other rotating equipment 
(except automotive) such as dynamotors, converters, in- 
verters, rotating regulators, servo-motors, synchro-motors, 
and gear motors; and motors, generators, and control ap- 
paratus for such land transportation equipment as gasoline- 
electric and diesel-electric locomotives, rail cars, trolleys, 
busses, and trucks. The manufacture of parts (including 
spare and renewal) specifically designed for the foregoing 
products is also included. The industry does not include 
the manufacture of the following products; Electric start- 
ing motors; automotive generators; complete steam, gas, 
or hydraulic turbo-generators; are welding generators; 
battery-charging generators for internal combustion en- 
gines; control apparatus for storage-battery powered trans- 
portation equipment; and parts commonly recognized as 
products of industries other than the motors and generators 
industry, such as bearings; brushes; brush holders; built-in 
overload protecting devices; capacitors; filters; insulating 
materials; lead terminals, markers, and connectors ; perma- 
nent magnets; recording and indicating instruments and 
devices; rectifiers; relays; and resistors.”’ 

The representatives of organized labor raised no objec- 
tion to this definition. However, the National Electrical 
Manufacturers Association (NEMA) asserts that in inter- 
preting this definition some manufacturers may erroneously 
conclude that motors and generators for storage-battery 
powered transportation equipment are excluded from the 
definition, and that the exclusion for ‘‘turbo-generators,”’ 
means that the generator segment of turbine-generator sets 
is excluded. Therefore, in order to make it abundantly 
clear that motors and generators for storage-battery pow- 
ered transportation equipment are included in the definition, 
whereas only the control apparatus for them is excluded, 
and that the generator segment of turbine generator sets 
is included whereas complete steam, gas or hydraulic tar- 
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bine-generator sets are excluded from the definition, I have 
decided to: 


(1) Amend the part of the definition concerning products 
included within the industry by changing the phrase in 
parentheses following the words ‘‘prime mover generator 
sets,’? to read ‘‘(except complete steam, gas or hydraulic 
turbine-generator sets).’’ 

(2) Adda phrase following the words ‘‘* * * and motors, 
generators and control apparatus for such land transporta- 
tion equipment as gasoline-electric and diesel-electric loco- 
motives, rail cars, trolleys, busses, and trucks,’’ to read 
‘(except control apparatus for storage-battery powered 
transportation equipment.)’”? __ 

(3) Delete the phrase ‘‘complete steam, gas, or hydraulic 
turbo-generators’’ from the items excluded from the defini- 
tion. 

(4) Delete the phrase ‘‘control apparatus for storage- 
battery powered transportation equipment’’ from the items 
excluded from the definition. 


NEMA proposed that: fractional and non-fractional 
motors and generators be considered separately for wage 
determination purposes. This was supported by uncontra- 
dicted evidence that fractional and nonfractional motors 
and generators were generally manufactured in different 
establishments. The economist representing the American 
Federation of Labor and Congress of Industrial Organiza- 
tions (AFL-CIO) opposed separate determinations on the 
ground that subdividing narrowly defined industries may 
encourage a shopping about for differentiations between 
products which may result in administrative mischief and 
further complication of already -excessively protracted 
Walsh-Healey procedures. 

In view of the fact that there appears to be an appro- 
priate basis for making the requested branch determina- 
tions for this industry and additional time will not be 
required for such division, I-have decided to make the 
separate branch determinations requested by NEMA in 
the proposed wage determination for this industry. 


Locality. The record contains extensive data prepared 
by the Wage and Hour and Public Contracts Divisions of 
the Department of Labor concerning the competition in this 
industry for contracts subject to the Walsh-Healey Act. 
These data indicate that the competition for Government 
contracts for both fractional and nonfractional motors and 
generators is not limited by the places where it is intended 
to use those products when bids are invited, so that there 
is no way to predict at that time the geographic area in 
which the successful bidder’s plant will be located. Fur- 
thermore, it was stipulated at the hearing that ‘<competition 
in the sale of motors and generators to the United States 
Government under contracts subject to the Walsh-Healey 
Act is nationwide and industrywide.”’ 

Accordingly, it is my finding that the locality in which 
products of the motors and generators industry are to be 
manufactured or furnished for any Government contract 
subject to the Walsh-Healey Public Contracts Act cannot 
be defined more narrowly than the entire area in which the 
industry operates. Under these circumstances, an industry- 
wide wage determination is essential to achieve the pur- 
poses of the statute. (See the tentative decision in the 
Textile Industry, 17 F.R. 11197; Mitchell v. Covington Mills, 
Inc., 229 F. 2d 506, certiorari denied, 350 U.S. 1002, rehear- 
ing denied, 351 U.S. 934.) 

Prevailing minimum wages. The Bureau of Labor Sta- 
tistics (BLS) prepared for use in these proceedings a com- 
prehensive survey of the minimum wages paid by every 
establishment with ten or more employees in which the 
manufacture of motors and generators constituted 50 per- 
cent or more of the total value of sales in 1959. The tables 
based on this survey show widely scattered plant minimum 
wage rates ranging from $1 an hour to over $2.70 an hour 
which were paid in October, 1960 by 215 establishments 
employing 51, 540 persons who were engaged in work of a 
type covered by the Act when performing under a contract 
subject to it (to be referred to hereafter as ‘‘covered 
workers’’). The survey presents separate data showing 
the wage rates paid to employees engaged in the manufac- 
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ture of fractional horsepower items, to employees engaged 
in the manufacture of nonfractional horsepower items, and 
to both groups combined. 


Four of the establishments within the scope of the survey 
refused to report their minimum wage rates to the BLS. 
Thus, the survey was, in fact, based upon direct informa- 
tion concerning the minimum wage paid in 211 establish- 
ments, and minimum wage rates were assigned to the other 
four upon the basis of their known characteristics. NEMA 
produced evidence indicating that eight establishments in 
the industry had made mistakes in filling out their’ copies 
of the questionnaires on which the BLS survey was based. 
As a result of this, appropriate corrections in the survey 
tables were made during the course of the hearing. 

At the commencement of the hearing, counsel for NEMA 
made application for a subpoena duces tecum requiring 
production for its inspection of the answers of the indi- 
vidual plants to the BLS questionnaires which contain the 
underlying data which the survey presents in statistical and 
anonymous form. NEMA contended in effect that this 
material would help in providing it with a further basis 
for challenging the adequacy of the survey or for recom- 
mending additional adjustments in it. Counsel for the 
Government opposed the issuance of such a subpoena. 
The hearing examiner declined to issue the subpoena after 
taking evidence on the balance of convenience. Neverthe- 
less, NEMA did not object to the admission in evidence of 
the tables in the survey on which this decision relies for its 
determination of prevailing minimum wages. NEMA did 
move to strike the whole survey at a later stage of the 
hearing. Though the motion recited an alternative ground 
that the survey was ‘‘based on a perusal of records which 
have not been made available,’’ the only ground argued 
was the refusal of the hearing examiner to admit certain 
affidavits. These affidavits were amended and received by 
agreement at a later stage of the hearing. Accordingly, 
I have some doubts concerning whether the refusal to grant 
the subpoena was stated sufficiently to warrant its further 
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consideration at this time. Nevertheless, I shall consider 
the propriety of the hearing examiner’s rulings. 

The objection to the issuance of the subpoena was occa- 
sioned by a pledge given to members of this industry by 
the Bureau of Labor Statistics on the face of the question- 
naires, that the answers would be held confidential. Evi- 
dence was received to the effect that to perform its functions 
well, the Bureau must obtain much information from indus- 
trial establishments which would not be revealed to com- 
petitors and other industrial groups. In accordance with 
the evidence, I find that the nearly universal response the 
Bureau was able to obtain in this survey, the high ratio of 
response it obtains in its other surveys, and the resultant 
quality of such work, depends on giving and honoring assur- 
ances of confidential treatment—such as those involved here. 
A representative from the Bureau of Labor Statistics testi- 
fied that if the pledge of confidentiality were violated in 
these proceedings, ‘‘the Bureau could no longer guarantee 
its pledge of confidentiality and would in all likelihood go 
out of business.’? The apparent need for such a pledge is 
further evidenced by the fact that survey questionnaires 
sent out by NEMA to members of the industry also con- 
tained a pledge of confidence, which it also was scrupulous 
to honor at the hearing. 

NEMA was afforded opportunity at a prehearing panel 
conference to participate in the formulation of the wage 
survey. At that time NEMA did not object to the pledge 
of confidence which was contained in the draft question- 
naire reviewed by the entire panel. In addition, cross 
examination at the hearing of the testimonial knowledge of 
the witness who prepared the survey was thrown open and 
availed of by NEMA without limitation. It included the 
conduct, methods, and evaluation of the Bureau’s wage 
survey investigation, and its compilation and tabulation of 
the basic wage data received from the industry. 

In determining whether the subpoena duces tecum should 
have been issued and enforced, the hearing examiner was 
called upon to balance NEMA’s need for the material sought 
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against the burden that would be imposed upon the BLS 
by requiring the production of such material. NEMA 
agrees that this is the issue presented. NEMA points out 
that the burden of proof is on the Government to justify 
the suppression of the subpoena and concludes that the 
Government has not shown the balance to tip in favor of 
such suppression. 

It clearly appears, however, that what is being balanced 
is the possibility that NEMA may be able to find some 
reporting or tabulating mistakes in this survey on the one 
hand, and an end to all of the useful work of the BLS (See: 
United States Government Organization Manual, 1961-62, 
pp. 334-338), on the other hand. In such circumstances, 
I find that the Government has clearly established more 
than adequate justification for quashing the subpoena duces 
tecum and, therefore, I approve of the Hearing Examiner’s 
rulings in regard to this matter. 

NEMA contends that the BLS survey could not be relied 
upon for the purpose of determining the prevailing mini- 
mum wages in this industry. Its major argument is that 
the responses to the wage questionnaire are incorrect be- 
cause the definition of covered workers, which it alleges is 
ambiguous, led many respondents to eliminate some covered 
workers, and thus produce an upward bias in the survey 
results. The limitations which were placed on the scope 
of the survey, ie., the ten employee cutoff and 50 percent 
sales test were also criticized, as was the assignment of 
minimum wage rates to the four establishments which re- 
fused to report such information to the BLS. 

In connection with these criticisms, NEMA conducted its 
own independent wage survey of the industry, using the 
following sources of information: (1) Alleged ‘‘copies’’ 
of the information provided the BLS by 72 establishments 
which were forwarded to NEMA ; (2) Eesponses to NEMA’s 
questionnaire, which was more detailed than the BLS ques- 
tionnaire, that had been sent to about 350 companies; and 
(3) personal visits to ten large manufacturing plants. 

Although NEMA received 90 usable responses to its own 
questionnaire, only 61 were from companies which also for- 
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warded copies of the material sent to BLS. These 61 cases 
provided the basis for a comparative analysis by NEMA. 
According to NEMA, discrepancies in the reporting of total 
employment were disclosed in 30 cases, covered worker 
employment in 45 cases, lowest wage actually paid in 21 
cases, and product classification in two cases. 

Prior to the hearing, NEMA counsel offered the NEMA 
data to the BLS for examination. The results of such ex- 
amination show that some of the data received were identical 
to that received by NEMA, but that in a considerable num- 
ber of cases the material received by the BLS differed from 
the ‘‘copy’’ which the company forwarded to NEMA. There 
were also discrepancies between what was reported in the 
BLS and in the NEMA questionnaires. Finally, there were 
three establishments which had furnished NEMA with 
“eopies” of their BLS questionnaires although they had 
not reported to BLS at all. In the crucial area of lowest 
rates actually paid, it appeared that of 21 cases where 
NEMA found discrepancies, two had not filed responses 
with the BLS. Of the remaining 19, ten reported higher 
rates to BLS than to NEMA; one reported the same rate; 
and eight reported lower rates. However, only one of the 
18 establishments with wage data differences reported a 
minimum rate to NEMA which could alter the position of 
the prevailing minimum wage under principles which have 
been used and are used in this tentative decision to deter- 
mine them. BLS contacted this establishment and found 
that the rate reporitd originally, rather than the rate re- 
ported to NEMA, watfthe correct one. With regard to the 
two errors in reporting principal product, the BLS found 
on further checking that NEMA had correctly classified 
these plants as producing nonfractional horsepower equip- 
ment. This resulted in two of the eight corrections made 
in the survey. 

The NEMA survey was not offered in evidence because 
NEMA did not consider it sufficiently valid. Conflicts with 
BLS findings, the erroneous ‘‘copies’’ of the BLS ques- 
tionnaire, as well as the small number of responses con- 
tributed to this decision, according to NEMA, NEMA 
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asserted that the survey was not offered in evidence for 
the same reason the BLS survey was attacked, because both 
questionnaires were ‘‘misunderstood in crucial particulars.’’ 

To support its contentions and to provide a basis for 
correcting the BLS survey, NEMA presented affidavits from 
five establishments and direct testimony by an official of 
one large plant to the effect that the information origina}ly 
submitted to the BLS was incorrect. Four of the six ‘fis- 
crepancies could have stemmed from misconceptions of the 
meaning of covered workers. The fifth case involved a 
misunderstanding of the definition of ‘‘establishmen’ if 
which led the company to report excessively high figures 
for total and covered employment; no changes in minimum 
rates were involved. In the sixth case, the company erro- 
neously reported its motors and generators sales as 61 per- 
cent of total shipments when in fact it had been about 40 
percent, and therefore outside the scope of the survey cov- 
erage. This evidence resulted in the other six corrections 
in the survey. 

NEMA claimed that the Department had ostensibly con- 
ceded the existence of deficiencies in the covered worker 
definition by revising this definition in subsequent question- 
naires, as, for example, that for the engines and turbines 
industry. Nevertheless, NEMA emphatically disclaimed 
that these revelations of errors carried the implication that 
BLS was wrong and NEMA was right. Rather, NEMA took 
the position that there is no way of knowing ‘which of the 
three sets of data, if any, are correct. The only conclusion 
to be drawn, NEMA asserted, is that if the proven errors 
and discrepancies appearing in the eight cases presented 
could result in shifts in the wage data, the total survey 
results can be assumed to contain errors of similar magni- 
tude. Thus, it is claimed that the reliability of the entire 
survey is destroyed. In the absence of an ideal solution, 
a new survey, NEMA contends that the only way to deter- 
mine whether the current BLS survey is accurate is to 
permit NEMA to examine all the questionnaires received 
by BLS. 
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Since all of the errors in the BLS survey which were 
established at the hearing were corrected, the principal 
remaining issue is whether the evidence warrants the as- 
sumption that they are indicative of the existence of others, 
or whether these eight changes only constituted a basis for 
making minor improvements in a survey which was sub- 
stantially accurate to begin with. The latter assumption 
appears to be warranted. The member companies in the 
Motors and Generators section of NEMA who were repre- 
sented at the hearing included the leading manufacturers 
of motors and generators and their attempt to obtain infor- 
mation critical of the BLS survey appears to have been both 
diligent and extensive. NEMA has repeatedly asserted that 
it does not question the technical competence with which the 
survey was executed. It claims instead that the difficulties 
arose through the respondents’ errors in comprehending 
the meaning of the questions in the wage survey, particularly 
with respect to the definition of covered workers. However, 
a comparison of the definition in the survey, the revised 
definition used in the engines and turbines industry wage 
questionnaire, and the NEMA definition indicates that all 
three versions are readily comprehensible. The definition 
of covered employees used in the motors and generators 
questionnaire has been successfully used in recent years in 
wage surveys of many other industries, including several 
divisions of the electrical industry, which, like motors and 
generators, were being covered for the first time by special 
wage determinations. The occupational composition of these 
industries is similar in complexity and the management is 
of comparable legal sophistication. The major motor and 
generator mannvfacturers, including those whose representa- 
tives submitted affidavits or testified at the hearing, have 
had long experience in supplying the Government with vast 
quantities of materials, and must have had a general aware- 
ness of Walsh-Healey regulations, even though no wage 
determination applied specifically to motors and generators. 
Moreover, some of these same companies took an active 
part in other wage determination proceedings. 
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Nevertheless, it is widely recognized that some degree 
of reporting error is inherent in any statistical survey. 
The risk is, however, reduced to a minimum by the standard 
practice of BLS to review carefully and evaluate each re- 
sponse for internal consistency and subsequently to contact 
the company either through additional correspondence, tele- 
phone calls, or personal visits, on all doubtful matters. 
Furthermore, it is not clear that any alterations in the BLS 
survey questionnaire would have resulted in‘a more accurate 
survey of the industry than the one presented in the record: 
In fact, NEMA in effect admits that the responses which 
it obtained from the survey questionnaire which it composed. 
were of no greater accuracy than it believed the BLS re- 
sponses to be. 

In regard to the criticism concerning the scope of the 
survey and the charge that the assignment of wage rates 
to the four non-respondents was improper, it is clear that 
by all accepted statistical standards the number of responses 
actually studied was more than adequate to provide reliable 
wage tabulations for the industry; that the inclusion in the 
survey of non-respondents was based on a well accepted 
standard statistical technique; and that. the survey was 
designed to provide the best possible assurance that the 
determination for the motors and generators industry would 
not reflect wages paid by establishments whose production 
was principally directed in other industry channels. 

Based upon a careful evaluation of all the evidence of 
record I find that the BLS survey constitutes a sound basis 
for determining the minimum wages that prevail in this 
industry. : ; 

NEMA has requested that in determining prevailing 
minimum wages I should reconsider the adoption of the 
previously rejected interquartile theory. See the tentative 
decision in the metal business furniture and storage equip- 
ment industry, 25 F.R. 12363. This theory involves finding 
the prevailing minimum wage at a rate which is less than 
the minimum wages paid by 75 percent of the industry. 
On the basis of its application NEMA proposes a ‘wage 
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determination of $1.30 an hour for the fractional horsepower 
branch of this industry and $1.45 an hour for the non- 
fractional horsepower branch of this industry. I believe 
that these rates are less than the prevailing minimum wages 
in this industry and that their adoption would not achieve 
the purposes of the Act, ‘‘to obviate the possibility that 
any part of our tremendous national expenditures would 
go to forces tending to depress wages and purchasing 
power’’ (Perkins v. Lukens Steel Company, 310 U.S. 113, 
128) and, ‘‘to use the leverage of the Government’s immense 
purchasing power to raise labor standards’? (Endicott 
Johnson Corp. v. Perkins, 317 U.S. 501, 507). Accordingly, 
this theory is again rejected. 

The economist representing the AFL-CIO interprets the 
BLS survey to warrant a wage determination of $1.65 an 
hour for the fractional branch of the industry, and $1.85 
an hour for the nonfractional branch. He urges that the 
prevailing minimum wage attributed to a large establish- 
ment should not be based on a minimum wage paid to only 
one person whose wages may not be representative of the 
lower end of the plant’s wage structure. He therefore con- 
tends that the prevailing minimum wage determination 
should be made at least in part on the basis of the first 
significant concentration of workers in each establishment. 
Since the survey provides data to the effect that establish- 
ments in the fractional branch of this industry employing 
50.4 percent of the covered workers have no covered workers 
or fewer than one percent of their covered workers who 
are paid less than $1.65 an hour, and that establishments 
in the non-fractional branch of this industry employing 57.6 
percent of the covered workers have no covered workers or 
fewer than one percent of their covered workers who are 
paid less than $1.85 an hour, he concludes that these wage 
rates are most representative of the minimum wages paid 
in this industry as of the survey date (October 1960). I 
reject this method of determining prevailing minimum 
wages because I cannot arbitrarily exclude the wages paid 
to any covered worker from consideration in viewing the 
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minimum wages paid by an establishment when I am seek- 
ing to determine prevailing minimum wages which will be 
enforced with respect to all employees in an establishment 
when performing on a contract subject to the Act. 

This economist also contends that the prevailing minimum 
wages should in no event be found to have been less than 
$1.56 an hour for the fractional branch of the industry and 
$1.76 an hour for the non-fractional branch on the survey 
date. This conclusion is based upon the fact that establish- 
ments employing a majority of the covered workers in each 
of these branches of the industry paid no covered worker 
less than these rates. : 

These rates were, however, paid in establishments repre- 
senting only a slight majority of the covered workers (i.e. 
50.2 percent in the fractional branch and 54.7 percent in 
the non-fractional branch) employed in substantially less 
than a majority of the establishments (i.e. 33.6 percent in 
the fractional branch and 38.7 percent in the non-fractional 
branch) in the industry. I have concluded, therefore, that 
@ prevailing minimum wage determination established at 
these levels would not give adequate consideration to the 
minimum wages paid in the several establishments of which 
the industry is composed. 

Upon examination of the entire record, I find that the 
prevailing minimum wage in the fractional branch of this 
industry was $1.45 per hour and that the prevailing mini- 
mum wage in the non-fractional branch of this industry 
was $1.70 an hour on the survey date. These wage rates 
appear to be truly representative of the minimum wages 
paid in the industry as a whole, for 45.9 percent of the 
establishments employing 64.7 percent of the covered work- 
ers in the fractional branch paid no covered employee less 
than $1.45 an hour, and 49.5 percent of the establishments 
employing 61.5 percent of the covered workers in the non- 
fractional branch paid no covered worker less than $1.70 
per hour. 

On the basis of the evidence presented at the hearing 
concerning the changes in the prevailing minimum wages 


275 


paid in this industry between the survey date (October 
1960) and the hearing date (October 1961), the representa- 
tives of labor and management agreed that under the prin- 
ciples generally followed by the Secretary of Labor in wage 
determination proceedings a postsurvey increase of three 
cents an hour is warranted for both branches of the in- 
dustry. This agreement accords with available information 
and is hereby adopted. 

Delay in effective date. NEMA has taken exception to the 
proposal to reduce the delay in effective date of the final 
decision from 30 to 7 days. It argues that to make any 
determination effective 7 days after publication in the Fzp- 
znat REcIsTer would not allow adequate time for preparing 
and filing papers necessary for a stay by the courts of any 
determination. It must be pointed out, however, that an 
additional delay in the application of any wage determina- 
tion made under the Walsh-Healey Public Contracts Act 
is now provided for in subpart A of Part 50-202 of Title 41 
of the Code of Federal Regulations (26 F.R. 9043). 

In view of this and for the reasons fully stated in the 
final decision for the paper and pulp and manifold busi- 
ness forms industries (26 F.R. 7698, 7699), this tentative 
decision finds good cause to provide a 7-day delay in the 
effective date of the final decision. 

Proposed determination. Accordingly, upon the findings 
and conclusions stated herein, pursuant to authority under 
the Walsh-Healey Public Contracts Act (49 Stat. 2036; 41 
U.S.C. 35 et seq.), and in accordance with the Administra- 
tive Procedure Act (60 Stat. 237; 5 U.S.C. 1001 et seq.), 
notice is hereby given that I propose to amend Title 41 of 
the Code of Federal Regulations, Part 50-202, by the ad- 
dition of § 50-202.29 to read as follows: : 


§ 50-202.29 Motors and generators industry 


(a) Definition. (1) The motors and generators industry 
is defined as that industry which manufactures or furnishes 
electric motors and generators; prime mover generator sets 
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(except complete steam, gas or hydraulic turbine-generator 
sets), such as gasoline or diesel-engine driven or wind 
driven generator sets; motor generator sets and other ro- 
tating equipment (except automotive) such as dynamotors, 
converters, inverters, rotating regulators, servo-motors, 
synchro-motors, and gear motors; and motors, generators 
and control apparatus for such land transportation equip- 
ment as gasoline-electric and diesel-electric locomotives, 
rail cars, trolleys, busses, and trucks (except control appa- 
ratus for storage-battery powered transportation equip- 
ment). The manufacture of parts (including spare and 
renewal) specifically designed for the foregoing products 
is also included. 

(2) The industry does not include the manufacture of the 
following products: Electric starting motors; automotive 
generators; are welding generators; battery-charging gen- 
erators for internal combustion engines; and parts com- 
monly recognized as products of industries other than the 
motors and generators industry, such as bearings ; brushes; 
brush holders; built-in overload protecting devices; capaci- 
tors; filters; insulating materials; lead terminals, markers, 
and connectors; permanent magnets; recording and indica- 
ting instruments and devices; rectifiers; relays; and resis- 
tors. 

(b) Minimum wages. (1) The minimum wage for persons 
employed in the manufacture or furnishing of fractional 
horsepower motors and generators shall be not less than 
$1.48 an hour. Fractional horsepower motors and gen- 
erators are deemed to include all motors built in frames 
smaller than that frame having a continuous rating of one 
horsepower, open construction, at 1700 to 1800 r.p.m. and 
all generators in the corresponding frame sizes. 

(2) The minimum wage for persons employed in the 
manufacture or furnishing of non-fractional horsepower 
motors and generators shall be not less than $1.73 an hour. 
Non-fractional horsepower motors and generators shall be 
deemed to include all products within the scope of the 
motors and generators industry that are not included in the 
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definition of fractional horsepower motors and generators 
provided in subparagraph (1) of this paragraph. 

Within twenty-one days from the date of publication of 
this tentative decision in the Frepzrat RzcistTEr, interested 
persons may submit written exceptions to the proposed 
action described therein, together with supporting views. 
Exceptions shall be addressed to the Secretary of Labor, 
United States Department of Labor, Washington 25, D.C. 


Signed at Washington, D.C., this 21st day of February 


1962. 
Axzrnur J. GOLDBERG, 
Secretary of Labor. 


[F.R. Doe. 62-1991; Filed, Feb. 27, 1962; 8:49 a.m.] 
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Rnited States Cont of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,770 


W. WILLARD WIRTZ, SECRETARY OF LABOR, APPELLANT 


v. 


BALDOR ELECTRIC COMPANY; BODINE ELECTRIC COMPANY; 
CENTURY ELECTRIC COMPANY; HOLTZER-CABOT COR- 
PORATION; THE IMPERIAL ELECTRIC COMPANY; LAMB 
Etectric, A DIvIsION OF AMETEK, INC.; THE LOUIS 
ALLIS COMPANY; THE MARATHON ELECTRIC MANU- 
FACTURING CORPORATION; NORTHWESTERN ELECTRIC 
CoMPANY; PEERLESS ELECTRIC DIVISION, H. K. PORTER 
CoMPANY, INC.; AND WESTINGHOUSE ELECTRIC COR- 
PORATION; on behalf of themselves and all others simi- 
larly situated, APPELLEES 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This suit was filed by appellees to obtain review of a 
determination by the Secretary of Labor under the Walsh- 
Healey Public Contracts Act, 49 Stat. 2086, as amended, 


() 
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41 U.S.C. 85-45, of prevailing minimum wages in the 
motors and generators industry (J-A. 3-12). The stand- 
ing of the appellees to bring this action is contested (J.A. 
53). If the appellees, or any of them, have standing, 
then, in the opinion of appellant, the jurisdiction of the 
district court rests upon the Fulbright Amendment to the 
Walsh-Healey Act, 66 Stat. 308, 41 U.S.C. 43a, and 
D.C. Code §§ 11-305 and 11-806. The jurisdiction of this 
Court rests upon 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


This is an appeal by the Secretary of Labor, defendant 
below, from an order of the District Court (Matthews, 
J.) (J.-A. 61-62), invalidating the Secretary’s determina- 
tion of prevailing minimum wages in the electric motors 
and generators industry (J-A. 14). Appellees, plaintiffs 
below, are eleven companies in the industry. 
| The determination affects two branches of the industry: 
' the fractional branch, which produces motors and genera- 
tors of less than one horsepower; and the non-fractional, 
or integral branch, which produces equipment rated at 
one horsepower and up. The determination finds a pre- 
vailing minimum wage of $1.48 per hour ($59.20 per 
A0-hour week) in the fractional branch; and $1.73 per 
hour ($69.20 per 40-hour week) in the integral branch 
(J.A. 14). It was made pursuant to $1 of the Walsh- 
Healey Public Contracts Act, 49 Stat. 2036, 41 U.S.C. 35, 
which provides that each supply contract with the United 
States in excess of $10,000 shall contain, inter alia, stipu- 
lations that persons employed by the contractor in con- 
nection with performance of the contract shall be paid 
not less than the prevailing minimum wages, as deter- 
mined by the Secretary, which are paid to persons in 
the industry involved. 

As provided in the Fulbright Amendment to the Act, 
66 Stat. 208, 41 U.S.C. 48a, the regulations of the 
Secretary of Labor, 41 C.F.R. 50-203.15 - 50-208.22, and 
§§ 4(b), 6 and 7 of the Administrative Procedure Act, 
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60 Stat. 238, 5 U.S.C. 1003(b), 1005 and 1006, the Secre- 
tary’s determination was based upon a record made in an 
administrative hearing. Appellees and 33 other manu- 
facturers were represented in the administrative pro- 
ceeding from its inception as members of the Motors and 
Generators Section of the National Electrical Manufac- 
turers Association (hereinafter, NEMA). No other em- 
ployers participated (J.A. 64, 211). 


The district court held that the Secretary’s determina- 
tion was null void because NEMA not permitted 
to usiness information from whi e 


ureau 0: r ¢s (hereinafter, 
= statistical Wage Sr Tey-_—Toe Survey repre 
rincipal evidence of the minimum wa: 

e mo’ (J.A. 262). The busi- 
eee Se ee Rens aa OUT SOURS 
i i industrial esta ents and other a 

subject to BLS’ pled: t the information W 

treated in confidence wo' seen 0! 1 personnel 
d would be aed for statistical tabulations without 

identification by company name (TA 22" 7, 73). 


1. The Nature of Walsh-Healey Act Proceedings. 


Section 1(b) of the Walsh-Healey Act, 41 U.S.C. 35(b), 
in substance directs the Secretary of Labor to conduct 
factual investigations for the purpose of determining the 
minimum wages which prevail in industries which make 
supply contracts with the United States. The issue in ad- 


ministrative proceedings for this purpose is not whether 
there shall = a determination, but simaly what are the 

inimum wages which currently prevail in the industry. 

To determine Within the of the , the 
Secretary must define the industry involved, determine 
the area or areas for which the determination shall be 
made, and answer four other questions: (1) how many 
establishments (7.e., plants with a separate payroll) are 
in the industry involved; (2) how many workers in the 


industry are “covered” (ie, engage in the manufacture 
or furnishing of supplies of the kind purchased by the 


4 


Government); (3) what is the minimum wage each es- 
tablishment in the industry is paying to its covered work- 
ers; and (4) in the array of varying minimum wages 
which the several establishments are paying to their cov- 
ered workers, what figure represents the prevailing mini- 
mum for the industry.1 The answers to the first three 
questions can be supplied only by conducting a survey 
among establishments engaged in production of a kind 
which may bring them within the industry being investi- 
gated. The answer to the last question is the ultimate 
fact the Secretary is to find: it depends upon analysis 
by some statistical method of the data collected for the 
purpose of answering the first three questions? Walsh- 
Healy determinations are therefore in the main concerned 
with problems of definition (<e., “industry” and “covered 
workers”), scope (z.¢., regional or industry-wide) and the 
gathering and analysis of statistical data. 

The administrative procedure is relatively simple. Pro- 
ceedings to determine the prevailing minimum wage in 
any industry are initiated by the Secretary. To explore 
questions relating to a wage determination, the Secretary 
may invite employer and employee representatives to 
meet as an informal panel group (J.A. 164). After data 
have been collected, the matter is set down for an evi- 
dentiary hearing pursuant to § 4 of the Administrative 
Procedure Act, 5 U.S.C. 1003, before a Hearing Ex- 
aminer (J.A. 213). Rules of evidence prevailing in the 
courts are not controlling. Provision is made for the is- 
suance of subpoenas by the Hearing Examiner. Inter- 


2 The issues in this proceeding are generally stated in the Notice 
of Hearing (J.A. 213). 


2In earlier proceedings, as well as in this one, the Secretary of 
Labor has adopted the “median” method of determining prevailing 
minimum wages. 25 F.R. 12363 (J.A. 272-273). Two medians are 
used: the “establishment median” is the half-way point in the 
range of minimum wages per plant; the “employment median” 
weights the minimum wages per plant by the total number of 
covered workers it employs. A figure between these two medians 
is generally taken as the prevailing minimum wage. 


5 


ested parties have 30 days after the close of the hearing 
in which to file proposed findings of fact and conclu- 
sions of law as to the issues. Thereafter the complete 
record is certified to the Secretary, who publishes a tenta- 
tive decision containing a statement of findings and con- 
clusions, with reasons, and a tentative determination of 
prevailing wages (J.A. 262). After opportunity for in- 
terested parties to file exceptions to the tentative deci- 
sion, the Secretary issues a final decision, ruling upon 
the exceptions and setting forth the appropriate wage de- 
termination (J.A. 14). See generally 41 C.F.R. 50- 
203.15 - 50-203.22. 


2. The Role of the Bureau of Labor Statistics. 


To gather the necessary data and make the relevant 
tabulations and computations from it, the Department of 
Labor requests the Commissioner of Labor Statistics to 
conduct a survey in the industry affected (J.A. 73, 89- 
90). The Commissioner is head of the Bureau of Labor 
Statistics in the Department. This bureau is the federal 
government’s principal source of statistical services with 
respect to the collection and analysis of data on wages, 
earnings and hours; prices and cost of living; employ- 
ment and labor force; industrial productivity, and other 
matters of labor economics. Its regularly published re- 
ports on such matters as wages, prices and cost of living 
are reference points in many collective bargaining agree- 
ments and in many other private and public activities 
(J.A. 56, 76). 29 U.S.C. 2-9; U.S. Govt. Org. Man. 
(1962-63), pp. 321-324. 

BLS has no enforcement or administrative functions. 
Practi of the basic data it co. rom priv. 
busi nizations and s an eral gov- 


e cies is supplied by voluntary coope 
Ge 7 ). The Bureau no powes i = 
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wate business firms, such information it denies 3° to 
— San or ciate (FA 110). In order to 

ions A. 110). In order to 
obtain such data, therefore, the Bureau pledges to its 
respondents that no information identified by company 
name will be released. If this pledge were violated in any 
respect, its ability to carry out its wide-spread and vital 
statistical functions would be severely impaired or even 
destroyed (J.A. 56; 77-78; 102). 

Collection of data for Walsh-Healey Act determinations 
forms only a part of BLS’ functions (J.A. 76-77, 90). 
But its pledge of confidentiality is given to establishments 
furnishing data for Walsh-Healey purposes just as it is 
given to other private and state sources furnishing data 
(J.A. 77). The raw business information it gathers is 
not introduced into the record in Walsh-Healey adminis- 
trative hearings; and is not available for use in such pro- 
ceedings by government attorneys, by the Hearing Ex- 
aminer or by the Secretary of Labor (J.A. 98). Its sur- 
veys are presented in statistically anonymous form. 


3. Administrative Proceedings in the Instant Case. 


(a) Formulation of the BLS survey questionnaire. 


The instant proceedings were begun when employer and 
employee representatives in the motors and generators 
industry were invited to an informal panel discussion of 
various questions relating to a wage determination for 
the industry. The meeting took place on June 28, 1960 
(J.A. 88). Representatives of NEMA, including its coun- 
sel, attended and took an active part in the discussions 
(J.A. 164-166). 

About a month before the meeting, a draft of a ques- 
tionnaire BLS intended to use in a wage survey was 
distributed to parties invited to the meeting. Copies were 
again distributed at the meeting and there was extensive 
discussion of the questionnaire’s contents. A representa- 
tive of BLS described the questionnaire and called par- 
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ticular attention to the pledge of confidentiality contained 
mn its face? (J.A. 164-166.) 
NEMA recommended certain changes in the contents 


ticipa: 
166). 


(b) The survey. 


As a result of the panel discussion, the BLS question- 
naire was revised. NEMA’s recommendation that data 
be collected separately for the fractional and integral 
branches, was adopted (J.A. 165). The survey was to in- 
clude those establishments with ten or more employees, at 
least fifty percent of whose sales in 1959 constituted the 
manufacture of electric motors and generators (J.A. 165, 
227). Establishments queried were to answer questions 
which would indicate whether they were in the scope of 
the survey. If within it, they were to report further data 
respecting total employment, total covered workers, and 
hourly earnings of covered workers for the payroll period 
ending nearest October 15, 1960 (J.A. 227). 

The questionnaire was circulated to some 775 estab- 
lishments which BLS had determined from public and 
private sources might fall within the scope of the survey 
(J.A. 112). The primary list of establishments was de- 


3 The pledge provides (J.A. 227) : 


This study is being made at the request of the Wage and Hour 
and Public Contracts Divisions, U.S. Department of Labor, for 
use in proceedings to determine the prevailing minimum wage 
under the Walsh-Healey Public Contracts Act. The items of in- 
quiry on the questionnaire as well as the definition of the indus- 
trial coverage and other survey definitions were developed by the 
Wage and Hour and Public Contracts Divisions for the specific 
purpose of these proceedings after consultation with industry and 
labor representatives. 

The replies will be treated in confidence. The completed ques- 
tionnaire forms will be seen only by sworn employees of the Bu- 
reau of Labor Statistics and no information identified by company 
name will be released. The nature of the tabulations required for 
prevailing minimum wage determination may result in the show- 
ing of limited data for some individual establishments without 
identification by company name. 
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rived from unemployment compensation insurance listings 
furnished in confidence by the several states to the De- 
partment of Labor (J A. 80). After responses had been 
received and establishments failing to respond had been 
accounted for, the Bureau determined that 212 out of 216 
establishments in the industry had reported minimum 
wage data (J.A. 17, 113). 

The Department then began a series of informal con- 
tacts with parties who had attended the panel meeting to 
discuss the form and content of the anonymous statistical 
tabulations developed from the 212 industry respondents. 
Hight days before the hearing scheduled for October 3, 
1961, NEMA advised the Bureau that it had made an in- 
dependent survey, and had discovered discrepancies be- 
tween information furnished to it and information ap- 
pearing on purported copies of the BLS questionnaire 
which it had obtained from some establishments (J.A. 91- 
92, 131). 

The survey undertaken by NEMA was also conducted 
by questionnaire. NEMA’s questionnaire also declared 
on its face that it was confidential, for use by NEMA 
staff and counsel only, and that no information identified 
by company name would be released (J.A. 251). 

The Bureau promptly investigated the asserted dis- 
crepancies which NEMA had reported (J.A. 181-132; 
235-237). In a letter to counsel for NEMA dated Sep- 
tember 29, 1961, the Bureau analyzed the discrepancies 
in detail (J.A. 235). It found that some of them were 
non-existent, and others without significance. In two 
cases, however, it appeared that the reporting establish- 
ments had erroneously classified themselves as manu- 
facturers of fractional instead of integral equipment. 
Correction of this discrepancy had the effect of producing 
slightly lower statistical medians in the fractional branch 
than would otherwise have obtained.* (J.A. 235-237.) 


«The correctioné by BLS resulted in no changes in the medians 
for the integral branch. It lowered the establishment median in 
the fractional branch by 1 cent per hour; and the employment 
median by 4 cents per hour. 


(c) The Hearing. 


The Department had announced on August 25, 1961, 
that a formal hearing to determine prevailing minimum 
wages in the motors and generators industry would begin 
on October 3, 1961. 26 F.R. 7970 (J.A. 213). The notice 
of hearing advised the public that employment and wage 
data had been gathered by the Department, that this 
information would be submitted at the hearing, and that 
it was available to interested persons upon request. 
NEMA had received copies of the BLS tables setting 
forth the results of its survey (J.A. 223). 


(1) The day before the hearing NEMA filed an appli- 
cation with the Hearing Examiner for a subpoena duces 
tecum to the Commissioner of Labor Statistics (J.A. 
216), supported by an affidavit of its counsel (J.A. 222). 
The application called for production of the completed 
questionnaire forms of each of the 212 establishments 
within the scope of the BLS survey who had reported, 
except the forms furnished by establishments of 104 
companies listed in Schedule A to the application (J.A. 
219); for lists showing the name and address of each 
person and establishment to whom the questionnaire was 
sent and from whom a completed copy was received; and 
for all correspondence, instructions or other documents 
sent or received by BLS in connection with the question- 
naires, When the hearing opened, staff counsel for the 
Department of Labor opposed issuance of the subpoena on 
the ground that the burden to BLS of complying with it 
far outweighed NEMA’s need for it (J.A. 66). 

NEMA contended that it needed the subpoena in order 
to examine the identity of the establishments in the in- 
dustry; to examine the products they manufactured; to 
assess the relevance and materiality of the BLS wage 
tabulations; and to aid in cross-examination concerning 
their accuracy and reliability (J.A. 67-70; 217). But 
staff counsel placed on the witness stand Mr. Norman J. 
Samuels, 2 BLS economist connected with the survey, 
who testified that compliance with the subpoena would 
violate the pledge of confidentiality the Bureau had given 
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to the business firms which had furnished it information ; 
and would violate the Bureau’s pledge to the States that 
the identity of companies drawn from their unemploy- 
ment compensation lists would not be revealed. None of 
the companies which had responded to the questionnaire, 
not even those represented by NEMA, had released the 
Bureau from the obligation of its pledge. Mr. Samuels 
explained that if the pledge were violated in this or any 
other proceeding, the ability of the Bureau to obtain eco- 
nomic data from private and public sources would be 
totally destroyed. If the Bureau could no longer guaran- 
tee its pledge, it would in all likelihood go out of business 
(J.A. 72-105). 

NEMA did not introduce any evidence in support of 
the need for the subpoena; it relied upon the affidavit of 
its counsel (J.-A. 222). The affidavit explained that 
NEMA’s application had excluded the questionnaires of 
the firms listed in Schedule A thereto (J.A. 219) because 
it had been able to secure some data from them by its 
own efforts; but that it had secured information from 
less than 100 of the 212 establishments upon which BLS’ 
wage tables were based because it did not know the identi- 
ty of all establishments surveyed. The affidavit further 
stated that counsel’s investigations showed that the BLS 
questionnaire was misunderstood and that inaccurate 
responses cast doubt upon the reliability of the data upon 

hich the BLS tables were based. 

No contention was made that BLS’ computations and 
tabulations, as distinguished from the data upon which 
they were based, were in error (J.A. 109); and Mr. 
Samuels testified as to the procedures used by the Bureau 
to prevent such errors (J.A. 1038-104). 

é Hearing Examiner denied the application on the 
basis of the application itself, the supporting affidavit, 
and the evidence in opposition introduced by the Govern- 
ment (J.A. 110). 

(2) The BLS wage tabulations were introduced in 
evidence as Government Exhibit No. 5 (J.A. 118), after 
extensive qualifying testimony by Mr. Samuels as to the 
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manner in which the survey was conducted (J.A. 111- 
121). The survey consists of 6 tables (J.A. 17-27). Dur- 
ing the course of Mr. Samuels’ examination, several cor- 
rections were made in the BLS wage tables #s the basis of 
BLS’ letter of September 29, 1961, in response to NEMA’s 
report of discrepancies (J.A. 118-121; 17-21). 

NEMA stated that it had no objection to the admis- 
sion of Tables 1 and 3 of the BLS tabulations, showing, 
respectively, establishments and workers in the industry; 
and the statistical distribution of establishments and 
workers by the lowest rate actually paid to covered work- 
ers, in the fractional and integral branches. It objected, 
however, but solely on the ground of irrelevancy, to ad- 
mission of the other four tables (J.A. 120). Table 8, 
as subsequently corrected, became the basis for the Sec- 
retary’s determination (J.A. 262). 

(3) Mr. Samuels was cross-examined at length by 
NEMA concerning the wage survey (J.A. 121-152). 
When NEMA attempted to ask whether questionnaire re- 
sponses from named companies had been received, he re- 
sponded that he did not know (J.A. 125-126, 181). 
NEMA thereupon suggested that he examine the wage re- 
ports to refresh his recollection. Staff counsel objected on 
the ground that application for subpoena duces tecum was 
the proper way to seek discovery of BLS files (J.A. 126). 
The Hearing Examiner sustained the objection. He ob- 
served that the information sought was the same kind of 
information as to which the subpoena had been denied at 
the beginning of the hearing (J.A. 129). 

During further cross-examination of Mr. Samuels, 
NEMA sought to introduce certain affidavits from offi- 
cers of companies that had responded to the BLS ques- 
tionnaire (J.A. 185). These affidavits asserted facts in- 
consistent with those reported to BLS (J.A. 238-250). 
Staff counsel objected on the ground that the affidavits 
were not evidence, and that to receive them would deny 
the right of cross-examination (J.A. 136-140). The Hear- 
ing Examiner declined to receive the affidavits at that 
time (J.A. 141). 
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At the conclusion of Mr. Samuels’ testimony, NEMA 
moved to strike it from the record and to strike the BLS 
wage survey as well, on the ground that Samuel’s testi- 
mony “was based on a perusal of records which have not 
been made available to us and on the further ground 
that we are not being allowed to impeach his testimony 
with respect to the wage tables by offering these affida- 
vits.” (J.A. 147.) 

The Hearing Examiner denied the motion, but offered 
to hold the record open for a reasonable time to enable 
NEMA to call the affiants as witnesses (J.A. 147). 
NEMA thereafter presented the testimony of one wit- 
ness (J.A. 168-181) and stated that it planned to call 
five other witnesses with respect to changes which might 
be indicated in the responses of their firms to the BLS 
questionnaire (J-A. 182). In the meantime, after con- 
ferences between NEMA, staff counsel, and Mr. Samuels 
of BLS, and after verification of the facts, the affidavits 
were admitted into evidence by agreement (J.A. 194). 
The BLS wage tables were amended to the extent re- 
quired by the revised information developed in the testi- 
mony and the affidavits (J.A. 183-194). 

(4) In an effort to impeach the BLS survey, NEMA 
called Dr. Rudolph Modley, 2 management consultant and 
specialist in economics and statistics, retained by 
NEMA’s counsel (J.A. 197-210). In his opinion, the 
data furnished by industry through misunderstanding to 
BLS was not reliable (J.A. 206). From this he concluded 
that the survey might contain errors, not because of mis- 
takes by BLS (J.A. 204), but because of errors made by 
the establishments reporting to it (J-A. 206). 

Dr. Modley had served as a consultant on the inde- 
pendent survey NEMA had made (J.A. 209). This sur- 
vey was not introduced in evidence, for the stated reason 
that it was also believed to contain errors (J -A. 146). Dr. 
Modley also explained why NEMA’s survey questionnaire 
contained a pledge of confidentiality: “Because we under- 
stood that respondents would be more likely to give their 
answers in case they had assurance of no outside dis- 


13 


closure” (J.A. 208). He could not recall a single wage 
survey which had not been conducted with such a pledge, 
recognized that this is the practice of industry, and did 
not believe that the NEMA pledge of confidentiality 
should have been removed from its questionnaire (J.A. 
208-210). 

Dr. Modley also testified respecting NEMA’s efforts to 
cross-check the information furnished by establishments 
in the industry to BLS (J.A. 205-206). By September 12, 
1961, twenty days before the hearing began, NEMA had 
analyzed 61 sets of NEMA and BLS questionnaires for 
the same establishments, 72 copies of the BLS question- 
naires; and the BLS wage tabulation made available by 
the Government (J.A. 257). Dr. Modley testified, how- 
ever, that because of limitations of time and money only 
10 establishments had been contacted in the process of 
testing the accuracy of the responses made by the in- 
dustry (J.A. 205-206). 


(d) The Secretary’s decision. 


In his Tentative Decision, former Secretary Arthur J. 
Goldberg upheld the Hearing Examiner’s ruling respect- 
ing the subpoena, and respecting NEMA’s motion to 
strike the BLS survey and the testimony of Mr. Samuels 
(J.A. 262; 27 F.R. 1918). He noted that “in determining 
whether the subpoena duces tecum should have been is- 
sued and enforced, the Hearing Examiner was called upon 
to balance NEMA’s need for the material sought against 
the burden that would be imposed upon the BLS by re- 
quiring the production of such material. NEMA agrees 
that this is the issue presented .. . . [w]hat is being bal- 
anced is the possibility that NEMA may be able to find 
some reporting or tabulating mistakes in this survey on 
the one hand, and an end to all of the useful work of the 
BLS ... on the other hand.” (J.A. 267-268.) 

After considering NEMA’s objections to the validity of 
the BLS tabulation, Secretary Goldberg concluded that 
it constituted a sound basis for determining the minimum 
wages that prevail in the industry (J-A. 272). He found 
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that as of the survey date, the prevailing minimum wage 
in the fractional branch was $1.45 per hour and in the 
integral branch, $1.70 per hour (J.A. 274). These figures 
were based upon percentages which can be derived only 
from Table 3 of the BLS survey, one of the two tables 
which were received in evidence without objection. The 
Secretary also found that the minimum wages in each 
branch had increased by three cents since the wage sur- 
vey (J.A. 275). 

In his final determination published October 17, 1962, 
Secretary Wirtz over-ruled all exceptions to his predeces- 
sor’s tentative decision and adopted the minimum wage 
determinations set forth therein (J.A. 14-16). 27 F.R. 
10163. 


4. Proceedings in the Court Below. 


On November 24, 1962, appellees began this suit by 
filing a complaint against the Secretary for a declaration 
that the prevailing wage determination was null and void 
and for injunctive relief (J.A. 3-12). The complaint al- 
leged that plaintiffs had brought their action “on behalf 
of themselves and all other United States manufacturers 
of electric motors and generators similarly situated,” and 
that they “fairly insure adequate representation of the 
interests of the entire class of persons constituting United 
States manufacturers of electric motors and generators” 
(J.A. 3-4). It charged that plaintiffs’ constitutional and 
statutory rights were violated by denial of their applica- 
tion for subpoena; by denial of their request that materi- 
als underlying the BLS survey be made available to Mr. 
Samuels; and by denial of their motion to strike the BLS 
survey (J.A. 7-8). 

On January 8, 1962, appellees filed a notice of a motion 
for preliminary injunction, with supporting affidavits 
(J.A. 29-52). The Secretary thereafter filed a motion to 
dismiss the complaint or in the alternative for summary 
judgment and an opposition to the motion for preliminary 
injunction, together with an affidavit and a certified copy 
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of the entire administrative record (J.A. 53-54). The 
Secretary contended that appellees lacked standing, could 
not maintain their suit as a class action and that his 
decision was correct. Appellees then filed a cross-motion 
for summary judgment (J.A. 57). 

On April 5, 1962, the district court entered final judg- 
ment for the plaintiffs. The court denied the Secretary’s 
motion to dismiss or for summary judgment, but granted 
appellees’ cross-motion, citing the Fulbright Amendment; 
Section 7(c) of the Administrative Procedure Act; and 
Powhatan Mining Co. v. Ickes, 118 F. 2d 105 (C.A. 6). 
The prevailing wage determination was declared to be 
null and void; the Secretary was enjoined from enfore- 
ing it; and he was ordered to publish the court’s order in 
the Federal Register and to furnish copies of it to gov- 
ernment agencies and contracting officers previously noti- 
fied of his wage determination (J.A. 61-62). 


STATUTES INVOLVED 


Section 10 of the Walsh-Healey Publie Contracts Act 
(49 Stat. 2036, 41 U.S.C. 35-45) as added by the Ful- 
bright Amendment (66 Stat. 308, 41 U.S.C. 48a, pro- 
vides in pertinent part: 


(a) Notwithstanding any provision of section 4 of 
the Administrative Procedure Act, such Act shall be 
applicable in the administration of sections 1 to 5 
and 7 to 9 of this Act. 

(b) All wage determinations under section 1(b) 
of this Act shall be made on the record after opportu- 
nity for a hearing. Review of any such wage de- 
termination, or of the applicability of any such wage 
determination, may be had within ninety days after 
such determination is made in the manner provided 
in section 10 of the Administrative P. ure Act 
by any person adversely affected or aggrieved there- 
by, who shall be deemed to include any manufacturer 
of, or regular dealer in, materials, supe articles 
or equipment purchased or to be pu sed by the 
Government from any source, who is in any industry 
to which such wage determination is applicable. 


The Administrative Procedure Act, 60 Stat. 237, 5 
U.S.C. 1001-1009, provides in pertinent part: 
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Section 4(b), 5 U.S.C. 1008 (b) 


* © © Where rules are required by statute to be 
made on the record after tiger for an agency 


hearing, the irements of sections 7 and 8 shall 
apply fa place of the provisions of this subsection. 
Section 7(c), 5 U.S.C. 1006(b) 


Except as statutes otherwise provide, the propo- 
nent of a rule or order shall have the burden of 
proof. Any oral or documentary evidence may be 
received, but every agency shall as a matter of policy 
provide for the exclusion of irrelevant, immaterial, 
or unduly repetitious evidence and no sanction 

imposed or rule or order be issued except upon 

consideration of the whole record or such portions 
thereof as may be cited by any party and as sup- 

rted by and in accordance with the reliable, pro- 

tive, and substantial evidence. Every party shall 
have the right to present his case or defense by oral 
or documentary evidence, to submit rebu' evi- 
dence, and to conduct such cross-examination as may 
be i for a full and true disclosure of the 
facts. oe. 


STATEMENT OF POINTS 


1. The district court erred in failing to dismiss this 
action as to each plaintiff on the ground that they lack 
standing because they are not persons adversely affected 
or aggrieved within the meaning of the Fulbright Amend- 
ment. 

2. The district court erred in failing to dismiss this 
action on the ground that it cannot be maintained as a 
class suit. 

3. The district court erred in failing to grant sum- 
mary judgment for the defendant Secretary of Labor on 
the ground that none of plaintiffs’ rights under the Ad- 
ministrative Procedure Act were infringed by the Secre- 
tary’s reliance upon a Bureau of Labor Statistics survey 
showing minimum wages in the motors and generators 
industry. 
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SUMMARY OF ARGUMENT 
L 


Appellees lack standing to maintain this action. The 
only persons entitled to judicial review of Walsh-Healey 
Act determinations are persons adversely affected or ag- 
grieved. Mitchell v. Covington Mills, 97 U.S. App. D.C. 
165, 229 F. 2d 506, certiorari denied, 350 U.S. 1002. 
This means immediate, direct and substantial injury, not 
injury which is speculative or remote. National Coal 
Ass'n V. F.P.C., 89 U.S. App. D.C. 135, 187-138. A manu- 
facturer is not a person aggrieved under the Fulbright 
Amendment simply because he is a manufacturer. He 
must show that he is paying less than the prevailing mini- 
mum wage and that he enters into contracts with the 
United States in excess of $10,000. Analysis of the alle- 
gations of the complaint and the affidavits filed by five of 
the eleven appellees does not disclose that any of them 
meet this test. 

IL 


This proceeding cannot be maintained as a class ac- 
tion on behalf of all members of the motors and genera- 
tors industry. The requisite community of interest is 
lacking because members of the industry who pay more 
than the prevailing minimum wage have an obvious in- 
terest in not being underbid in competition for Govern- 
ment contracts by firms which pay less. Furthermore, the 
invalidity of the determination is alleged to rest upon 
procedural errors in the administrative hearing. Only 
those who participated in the hearing and objected to the 
matters complained of can contend that their rights were 
violated. Machinists v. Street, 367 U.S. 740, 744. And 
since each plaintiff must demonstrate his own standing, 
all manufacturers cannot be lumped in a single class. 
Mitchell v. Covington Mills, supra. 
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The procedural rights which appellees assert derive 
from the Administrative Procedure Act only. Their 
rights under that Act were not violated. 

Determination of prevailing minimium wages is a sta- 
tistical process which depends upon evidence contained in 
wage surveys. These surveys are hearsay. The BLS sur- 
vey of which appellants complain met the recognized legal 
tests for survey evidence and appellants did not object to 
it on the ground that its admission as hearsay would de- 
prive them of the right of cross-examination. Appellees 
demand for information from which the survey was de- 
veloped was made in the hope that this would enable them 
to find evidence to impeach the survey. This could be 
done only by re-surveying the establishments who report- 
ed to see if they had reported correctly. The data was 
not needed for cross-examination because the reporting 
businessmen did not testify in support of the survey, and 
because the BLS expert who qualified the survey could not 
testify as to the accuracy of the respondents’ answers. 
Moreover, appellees had available through their own ef- 
forts data pertaining to establishments operated by at 
least 104 companies; yet they had not begun to exhaust 
this material when they demanded discovery from BLS. 
In addition, appellees had been aware from the beginning 
that BLS would have to give a pledge of confidentiality 
to its respondents in order to obtain the necessary data. 
Though they participated in discussions of the BLS 
questionnaire they did not object to the inclusion of the 
pledge. Yet they demanded that the pledge be violated 
after the data was gathered. When their need is balanced 
against the burden to BLS of complying with these de- 
mands, the latter clearly prevails. 

The burden of complying with appellees’ demands 
would have been unreasonably oppressive. Violation 
of the pledge of confidentiality would completely 
destroy the ability of the Bureau of Labor Sta- 
tistics to carry out its functions in other vital areas 
as well as in Walsh-Healey wage surveys. Without 
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such a pledge, it would be impossible to gather data to 
be used in wage determinations. Neither subpoena of 
data from hundreds of establishments nor in camera dis- 
closure provides an effective alternative. Unauthorized 
disclosure of the questionnaires and of the lists of com- 
panies to which they were circulated would not only vio- 
late the pledge given to private businesses, it would also 
violate the pledge given to state unemployment insurance 
authorities who furnished the primary lists of employers 
used in the survey. And it would violate §4(b) of the 
Federal Reports Act, which forbids release of confidential 
data without the consent of the person furnishing it. 

In any event, appellees’ rights under the Administra- 
tive Procedure Act were not infringed. The BLS survey 
was substantial and probative evidence (Opp Cotton Mills 
v. Administrator, 312 U.S. 126, 155) ; its reliability was 
a question to be decided by the Secretary (Public Utilities 
Commission v. Pollak, 343 U.S. 451, 460, n. 6), and 
appellees had ample opportunity to present their case. 
They were able to cross-examine BLS experts at length 
as to the methodology of the survey and they conceded 
that BLS had done the job as carefully as it could be 
done. They cannot complain of lack of opportunity to 
examine the businessmen who volunteered information, 
because they did not object to admission of the survey 
on this ground. Opp Cotton Mills v. Administrator, 312 
U.S. 126, 155. 

Requirements governing disclosure of confidential busi- 
ness data underlying survey evidence dependg upon the 
context of the case, the issues involved and the interests 
of the parties. Norwegian Nitrogen Co. v. United States, 
288 U.S. 294, 317. Red Star Mfg. Co. v. Grimes, 95 
U.S. App. D.C. 244, 221 F. 2d 524. Powhatan Mining Co. 
v. Ickes, 118 F. 2d 106 (C.A. 6), in which disclosure was 
required has no application in the context of the Walsh- 
Healey proceeding. That case involved rate-making, 
which is subject to due process requirements; this pro- 
ceeding involves only matters of Government contract- 
ing policy in which appellees have no vested interest. 
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When Congress extended the Administrative Procedure 
Act to Walsh-Healey proceedings, it did not intend that 
the only effective means of gathering data essential for the 
determination—industry and BLS wage surveys based 
upon voluntary and confidential business information— 
should be abandoned. 


ARGUMENT 


Congress’ purpose in adopting the Walsh-Healey Act 
“was to impose obligations upon those favored with Gov- 
ernment business and to obviate the possibility that any 
part of our tremendous national expenditures would go 
to forces tending to depress wages and purchasing power 
and offending fair social standards of employment. As 
stated in the Report of the House Committee on the 
Judiciary * * *, ‘The object of the bill is to require 
persons having contracts with the Government to conform 
to certain labor conditions in the performance of the 
contracts and thus to eliminate the practice under which 
the Government is compelled to deal with sweat shops.’ ” 
Perkins v. Lukens Steel Co., 310 U.S. 113, 128. The 
Fulbright Amendment of 1952, in providing for judicial 
review of Walsh-Healey determinations, did not change 
the Act’s purpose “to use the leverage of the Govern- 
ment’s immense purchasing power to raise labor stand- 
ards.” Endicott Johnson v. Perkins, 317 U.S. 501, (See 
98 Cong. Rec. 6529, remarks of Senator Fulbright.) 

If the three cent per hour up-dating adjustment in this 
case be eliminated, it appears from Table 3 of the BLS 
survey that approximately 11.5% of the total covered 
workers in the fractional branch and approximately 6.37% 
of the total covered workers in the integral branch are 
being paid less than the minimum wage determined by the 
Secretary to be prevailing in the motors and generators 
industry. These minimums amount to less than $60 per 
40 hour week in the fractional branch and less than $70 
in the integral branch. The eleven manufacturers who 
have brought this action contend that the Secretary’s 
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determination of those amounts has adversely affected or 
aggrieved them. 

They demand upon behalf of themselves and all other 
manufacturers in the industry not represented in this 
Court, including those who did not participate in the 
administrative proceedings, that the determinations be 
set aside for procedural errors in the administrative 
hearing (J.A. 3-12). 

In the argument which follows we shall show that the 
appellees have no standing to maintain this action be- 
cause they have not been adversely affected or aggrieved; 
that in any event, they cannot maintain their suit as a 
class action; and that the process by which the prevailing 
minimum wages were determined met all reasonable re- 
quirements of fair procedure. 


I. Appellees Have Not Shown That They Are Adversely 
Affected Or Aggrieved By the Determination of Pre- 
vailing Minimum Wages for Their Industry, and 
Therefore Lack Standing To Maintain This Action. 


A. The Fulbright Amendment authorizes Judicial Re- 
view Only to Persons Adversely Affected or Ag- 
grieved. 

Judicial review of determinations under the Walsh- 
Healey Contracts Act is authorized by the § 10(b) there- 
of, commonly known as the Fulbright Amendment, which 
was added to the Act in 1952. 66 Stat. 308, 41 U.S.C. 
48a(b). But only persons adversely affected or aggrieved 
are accorded standing. George v. Mitchell, 108 U.S. App. 
D.C. 324, 282 F. 2d 486, 489; Ruth Elkhorn Coals, Inc. v. 
Mitchell, 101 U.S. App. D.C. 318, 248 F. 2d 635, 637, 
certiorari denied, 355 U.S. 958. And the fact that some 
member of an industry might be adversely affected or 
aggrieved does not confer standing on others. Mitchell 
v. Covington Mills, 97 U.S. App. D.C. 165, 229 F. 2d 
506, certiorari denied, 350 U.S. 1002. Under the princi- 
ples of Covington Mills even if some of the appellees have 
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standing, the action must be dismissed as to those who 
do not. 

Whether a party is adversely affected or aggrieved can 
be determined by relatively simple principles. To qualify 
as a person adversely affected by an administrative or- 
der the party seeking review must show that the order re- 
sults in direct and immediate injury to him. A remote 
possibility of injury which is neither substantial, direct 
or immediate does not bring the complaining party into 
a sufficiently close relationship to the subject matter of 
the order to permit him to stand before the courts as 
a person aggrieved. B. F. Goodrich Co. v. F.T.C., 93 U.S. 
App. D.C. 50, 56, 208 F. 2d 829, 884; National Coal Ass’n 
v. F.P.C., 89 U.S. App. D.C. 135, 137-138, 191 F. 2d 
462, 464-465. United States Cane Sugar Refiners Ass’n V. 
McNutt, 188 F. 2d 116 (C.A. 2); cf. Associated Indus- 
tries v. Ickes, 184 F. 2d 694 (C.A. 2) 

The Fulbright Amendment accords with these prin- 
ciples. It does not declare that every manufacturer, 
simply because he is a manufacturer, is a person adverse- 
ly affected or aggrieved. Such a declaration would be 
meaningless because all manufacturers are not injured 
by a prevailing wage determination.’ Manufacturers bid 
competitively for government contracts. Those who are 
paying minimum wages in excess of those determined by 
the Secretary have an interest in seeing that they are not 
underbid by manufacturers paying lower minimum 
wages. Thus those paying above the prevailing minimum 
are not adversely affected or aggrieved by the Secretary’s 
determination. Rather they and their employees, some- 
times find that they have a direct interest in supporting 
such determinations. Mitchell v. Covington Mills, supra; 
Textile Workers Union of America V. Allendale Co., 96 
U.S. App. D.C. 401, 226 F. 2d 765. All of this is clear 


5 Congress, of course, cannot confer jurisdiction on the courts to 
decide abstract questions at the suit of one not injured, for such 2 
suit presents no case or controversy. Muskrat v. United States, 
219 U.S. 346; Associated Industries v. Ickes, supra, at pp. 701, 
704. 
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from the unmodified purpose of the Walsh-Healey Act, 
which is to support manufacturers who maintain fair 
labor standards by withholding contracts from concerns 
which pay less than prevailing minimum wages. Per- 
kins v. Lukens Steel; Endicott Johnson v. Perkins, 
quoted supra, p. 20. 

Since the Secretary’s determination simply finds the 
prevailing minimum wage in the industry affected, and 
since the only effect of the determination is to require 
stipulations in the Government’s contracts that sup- 
pliers will not pay workers less than this minimum, a 
manufacturer can be adversely affected only if: (1) he 
is paying less than the prevailing minimum wage; and 
(2) he enters into contracts of the class subject to the 
Act: supply contracts in excess of $10,000. Allendale Co. 
v. Mitchell, 29 CCH Labor Cases 169,785 (not reported in 
Fed. Supp.). Absent these two conditions, it is plain that 
the manufacturer’s claim of injury would have to rest 
upon the speculative and tenuous likelihood that he may 
someday wish to lower his employees’ wages below the 
prevailing minimum (which Walsh-Healey is intended to 
discourage) ; or that he may some day wish to make a 
supply contract with the Government in excess of $10,000. 
Claims of injuries which may happen some day do not 
constitute the direct and immediate injury which is com- 
prehended in the term “person adversely affected or ag- 
grieved.” See opinion of Danaher, J. concurring, in Mit- 
chell v. Covington Mills, supra. 

Ruth Elkhorn Coals, Inc. v. Mitchell, 101 U. S. App. 
D.C. 318, 248 F. 2d F. 2d 685, certiorari denied, 355 
U.S. 958, is not inconsistent with the foregoing principles, 
rather, it is an application of them. Review of the briefs 
and record in that case (No. 18,569) discloses that the 
plaintiffs were an unorganized group of 469 small coal 
operators in Virginia with wage rates substantially below 
union levels. Their chief source of income was from 
sales of bituminous coal to the Tennessee Valley Authori- 
ty. As Judge Fahy’s opinion makes clear, such circum- 
stances plainly brought them within the provisions of the 
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Fulbright Amendment. Indeed, no challenge to their 
standing to seek judicial review was raised by the Sec- 
retary. Thus Ruth Elkhorn confirms the principle that 
a party is adversely affected or aggrieved only if he is 
paying less than the prevaili g minimum wage and he 
contracts to supply the Government. The district court’s 
apparent belief that it is inconsistent with the court’s 
decision in Covington Mills is in error. 


B. None of the Appellees Have Been Adversely 
Affected or Aggrieved. 


Under the foregoing principles, appellees have not 
shown that they are persons adversely affected or ag- 
grieved. In the face of the Secretary’s challenge to stand- 
ing, they carry the burden of showing that jurisdiction 
exists. KVOS, Inc. v. Associated Press, 299 U.S. 269, 
278; Birmingham Post Co. V. Brown, 217 F. 2d 127, 180 
(C.A. 5). 

Appellees Bodine Electric Co., Peerless Electric Divi- 
sion of H. R. Porter Co. and Lamb Electric Co. allege in 
the complaint that they are now paying 
equal to or greater than the minimums 
Secretary to be prevailing (J-A. 10-11). They are clearly 
without standing. 

Five of the other appellees allege that they are present- 
ly paying less than the minimum wage, that they have 
had Government supply contracts in excess of $10,000, 
and that they intend to continue to bid for such contracts.* 
The remaining three allege that they are presently pay- 
ing less than the minimum wage, and that they desire to 
be eligible for Government supply contracts in excess of 
$10,000; they do not allege that they have ever bid for 
or obtained such contracts.” 


6 Holtzer-Cabot Corporation; The Louis Allis Co.; Marathon 
Electric Mfg. Corp.; Northwestern Electric Co.; and Westinghouse 
Electric Corp. (J.A. 9-10). 


? Baldor Electric Co.; Century Electric Company; Imperial Elec- 
tric Company (J.A. 10-11). 
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Among the eight appellees who allege that they are 
paying less than the prevailing minimum wage determined 
by the Secretary, only five filed affidavits which - bear 
upon their standing.® There is wide variation in the posi- 
tions of eight concerns. 

Westinghouse Electric Company operates seven differ- 
ent plants; it alleges that it pays less than the prevailing 
minimum in either branch of the industry at only one 
plant (J.A. 10). No showing is made that labor costs 
in that one plant have ever been relied upon when West- 
inghouse bids upon Government contracts; or that it has 
ever been used to perform a Government supply contract 
in excess of $10,000. Moreover, Westinghouse makes. no 
showing that it could not perform any Government con- 
tracts in excess of $10,000 at any of the plants paying 
more than the Secretary’s determination. 

Baldor Electric Company, Century Electric Company 
and Imperial Electric Company do not allege or show that 
they have ever bid upon or performed a Government sup- 
ply contract in excess of $10,000 (J.A. 10-11). Baldor 
states through affidavit of its President that it has sought, 
in the main without success, to obtain contracts of an 
unspecified amount, “in recent years” (J.A. 81). Cen- 
tury and Imperial filed no affidavits. The three com- 
panies allege only that they desire to be eligible to receive 
contracts (J.A. 19). Whether any of them will ever bid 
for such contracts, or whether they have in fact bid for 
them, is left to speculation. In addition, each of them 
also operates plants at more than one location (J.A. 4). 
It is not shown that less than the prevailing minimum is 
paid at all plants; or that plants where such wages are 
paid would have to be used to perform Government con- 
tracts in the scope of the Act. 

The Marathon Electric Company also operates more 
than one plant (J.A. 4). Although it alleges that it is 


8 Baldor Electric Co.; Westinghouse Electric Co.; Holtzer-Cabot 
Corp.; Northwestern Electric Co., and The Louis Allis Co. (J.A. 
$0; J.-A. 35-44). 
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- paying less than the prevailing minimum wages (J.A. 
9), it does not show that this is the case with respect to 
all plants or that it couldn’t channel work on Government 
contracts in excess of $10,000 to any plant at which more 
than the prevailing minimum is paid. Moreover, it al- 
leges only that at some unspecified time in the past it 
has had contracts within the Act (J.A. 9). It filed no 
affidavit. 

The Holtzer Cabot Corporation pays some employees at 
less than the prevailing minimum in its single plant, but 
shows only that “in recent years” it has sold products to 
the United States and that some direct Government sales 
have been under contracts in excess of $10,000 (J.A. 37, 
88-39). 

The Louis Allis Corporation operates a single plant at 
which it pays some covered workers less than the pre- 
vailing minimums, but it also shows only that “in recent 
years” it has made sales to the Government for amounts 
in excess of $10,000 (J.A. 42-44). 

The Northwestern Electric Company states by its 
President’s affidavit that it regularly bids for Govern- 
ment contracts, and that many of its sales to the Govern- 
ment have been under contracts in excess of $10,000 
(J.A. 41). But of its sixty employees only one clearly 
covered by the Act is being paid less than the minimum 
determined by the Secretary (J.A. 40). 

In the light of the analysis above, it appears that the 
appellees have not shown the direct, substantial and im- 
mediate injury which is necessary to qualify a manu- 
facturer as 2 person adversely affected or aggrieved. 
Only Northwestern Electric shows that it is presently 
carrying on business directly with the Government with- 
in the scope of the Act. But it can hardly contend that 
it will be substantially injured by raising the wages of 
that lone worker who is receiving less than the Secre- 
tary’s determination. The Holtzer Cabot Corporation and 
the Louis Allis Corporation would appear to have stand- 
ing if their vague assertion that they have had Govern- 
ment contracts “in recent years” were sufficient to estab- 
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lish a likelihood that they will seek such contracts dur- 
ing the period the Secretary’s determination is in effect. 
But to accept such a vague assertion as a basis for stand- 
ing would open the remedy of the Fulbright Amendment 
to manufacturers who suffer only from uncertain and 
speculative fears of possible injury. Such claimants are 
not “persons adversely affected or aggrieved” as that 
term is used in the statute. Mitchell v. Covington Mulls, 
supra, Danaher, J. concurring; Allendale Co. v. Mitchell, 
supra. 
Il. This Proceeding Cannot Be Maintained As a Class 
Action 


Perhaps in recognition of the difficulties with respect to 
their own standing, appellees seek to clothe themselves 
with the standing of others. In their complaint they have 
alleged that they “bring this action on behalf of them- 
selves and all other United States manufacturers simi- 
larly situated . . .;” and that they “fairly insure adequate 


representation of the interests of the entire class of per- 
sons constituting United States manufacturers of electric: 
motors and generators.” The injury to this class is al- 


leged to arise from aesitee ral errors in the ad- 


ministrative hearing =} i tor a subpoena; denial 
of their request that certain documents be made available 
to a witness being cross-examined; and refusal to strike 
certain evidence. These allegations do not meet the re- 
quirements for a class action set forth in F.R. Civ. P: 
23(a).® 


°FR. Civ. P. 23(a) provides: 

(a) If persons constituting a class are so numerous as to 
make it impracticable to bring them all before the court, such 
of them, one or more, as will fairly insure the adequate rep- 
resentation of all may, on behalf of all, sue or be sued, when 
the character of the right sought to be enforced for or against 
the class is 

(1) joint, or comon, or secondary in the sense that the 
owner of a primary right refuses to enforce that right and a 
member of the class thereby becomes entitled to enforce it; 


* * * % 


(3) several, and there is a.common question of law or fact 
affecting the several rights and a common relief is sought. 
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To maintain either a true or a hybrid class action 
under F.R. Civ. P. 28(a), the interests of the plaintiffs 
purporting to represent the class must be wholly compati- 
ble with the interests of the unrepresented members. 
Knowles v. War Damage Corp., 83 U.S. App. D.C. 388, 
390-391, 171 F. 2d 15, certiorari denied, 336 U.S. 914; 
Brotherhood of Locomotive Firemen, etc. v. Graham, 84 
U.S. App. D.C. 67, 72, 175 F. 2d 802, 807 reversed 
on other grounds 338 U.S. 232. Cf. Hansberry V. 
Lee, 311 US. 32, 41, 44. Appellees plainly fail 
to meet this test, because other members of the industry 
who pay more than the prevailing minimum determined 
by the Secretary, have an obvious interest in not being 
underbid in competition for Government contracts by 
firms who pay their employees less. See discussion, supra, 
p. 22; and Mitchell v. Covington Mills. Since the in- 
terests of all members of the class are not unitary, but 
rather appear to be antagonistic to those who would at- 
tack the Secretary’s determination, the requisite com- 
munity of interest is lacking. Appellees plainly fail to 
insure the interests of the entire motors and generators 
industry. 

A further reason why the suit cannot be maintained 
as a class action is that the complaint does not allege 
matters which can be viewed either as invading either 
jointly held rights of the class under Rule 23(a) (1) or 
severally held rights subject to common relief under 
23(a) (3). The rights alleged to have been violated by the 
Secretary are, it is contended, rights to fair procedure in 
the administrative hearing. But one who is not a party 
to an administrative proceeding cannot complain of pro- 
cedural errors, for such errors must be challenged by him 
before the agency or they will not be considered upon 
review. United States v. Tucker Truck Lines, 344 US. 
33, 36-87. Only those who participated in the hearing and 
objected to the actions now complained of can contend 
that their procedural rights have been violated. Machin- 
ists V. Street, 367 U.S. 740, 774. The actual participants 
were not the entire class of motors and generators manu- 
facturers which appellees claim to represent, because only 
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44 manufacturers, represented by NEMA, took part in 
the hearing. A different case might be presented if the 
industry and the Association were coterminous. Cf. Ad- 
vertising Specialty National Ass’n. v. Federal Trade 
Commission, 288 F. 2d 108 (C.A. 1). That is not the 
case here. 

Finally, this Court’s decision in Mitchell v. Covington 
Mills, supra, shows that all manufacturers cannot be 
lumped in a single class. In that case the district court 
found that 14 out of 158 plaintiffs had standing. Hav- 
ing concluded this, it found it unnecessary to. rule on 
the standing of the remaining plaintiffs. This Court re- 
versed and remanded with instruction that the district 
court should decide in the first instance which of the re- 
maining 144 plaintiffs had standing. If the proceeding 
could have been maintained as a class action, this. would 
have been unnecessary. 

This proceeding cannot, therefore be maintained as 
a class action and the district court’s order should have 
so indicated. 


IIL. Appellees’ Rights Under the Administrative Procedure 
Act Were Not Infringed By the Secretary’s Reliance 
Upon the Bureau of Labor Statistics Survey Showing 
Minimum Wages In Their Industry. 


It is established by Perkins v. Lukens Steel Co., 310 
U.S. 118, 127, that the Walsh-Healey Public Contracts 
Act does not affect due process rights of businesses which 
wish to contract with the United States. The act simply 
requires that all Government supply contracts in excess of 
$10,000 contain certain provisions relating to minimum 
wages. Prospective contractors have no vested interest in 
the terms upon which the Government buys its supplies. 

The Fulbright Amendment to the Act has provided a 
statutory right to judicial review of prevailing minimum 
wage determinations for persons adversely affected or ag- 
grieved by them. 41 U.S.C. 48a(b). It also provides that 
determinations shall be made on the record after opportu- 
nity for a hearing in accordance with applicable provi- 
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sions of the Administrative Procedure Act. 41 U.S.C. 
48a(a). Since wage determinations constitute rule-mak- 
ing under § 2(c) of the Act, 5 U.S.C. 1001(c), and since 
the Fulbright Amendment requires that they be made on 
the record, §4(b) of the Act, 5 U.S.C. 1003 (b), makes 
applicable the provisions of §§ 7 and 8, 5 U.S.C. 1006 and 
1007. Section 7 governs hearing procedure; section 8 
governs the process of decision. 

The procedural rights enjoyed by participants in Walsh- 
Healey Act determinations are thus rights which arise 
not from the due process clause of the Fifth Amendment, 
but from the applicable provisions of the Administrative 
Procedure Act. We show below that none of appellees’ 
rights under that Act were infringed by the procedures 
of which they complain. 


A. Appellees Demonstrated Neither a Right Nor a 
Need for Discovery of Business Information Fur- 
nished by Their Competitors for Use in Compiling 
a Statistical Survey of Minimum Wages. 


Although appellees claim violation of their right of 
cross-examination, they did not object to admission of 
the tables on the ground that they are hearsay. Indeed, 
they did not object at all to the admission into evidence of 
Tables 1 and 3 and they objected to the others solely upon 
the grounds of irrelevance (J.A. 120). Thus, they them- 
selves recognized that there is only one effective method 
of determining minimum wages in a decentralized, com- 
petitive industry with highly varied wage patterns: to 
go out and count. The problem and the evidence i 
to solve it are necessarily statistical. Appellees’ complaint 
is that they were afforded an inadequate opportunity to 
attack this necessary statistical information because they 
were not granted access to the data, furnished by their 
competitors, upon which it was based. In order to evalu- 


30 Where rules are required by statute to be made on the record 
after opportunity for an agency hearing, the requirements of sec- 
tions 7 and 8 shall apply. 
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ate properly this contention, it is necessary to consider 
certain characteristics of statistical evidence, and, in par- 
ticular, of the statistical evidence involved in this case. 


1. The BLS survey met the recognized legal tests for 
survey evidence. Statistical surveys are hearsay. They 
represent compilations of answers to questions about mat- 
ters of fact or even opinion which have been asked of the 
population which makes up part (a sample survey) or 
all (a census survey) of the category being investigated. 
Because surveys are hearsay, there is no way in which 
the individuals who have furnished the basic data can be 
cross-examined. Nevertheless, surveys have been held ad- 
missible in 2 wide variety of administrative and judicial 
proceedings. Surveys are admitted when they will avoid 
great practical inconvenience in making the desired proof; 
and when they are accompanied by circumstantial guar- 
antees of reliability which reasonably compensate for the 
absence of the right of cross-examination. See G. & C. 
Merriam Co. v. Syndicate Publishing Company, 207 Fed. 
515, 518 (C.A. 2); American Luggage Works v. United 
States Trunk Co., 158 F. Supp. 50, 58 (D. Mass.) ; Judi- 
cial Conference of the United States, Handbook of Rec- 
ommended Procedures for the Trial of Protracted Cases, 
Ch. VII, C, 25 F.R.D. 355, 425; Zeisel, The Uniqueness 
of Survey Evidence, 45 Cornell L.Q. 322 (1960) ; Barks- 
dale, The Use of Survey Research Findings as Legal Evi- 
dence, 71-107 (1957). 

There are three kinds of error which may render a 
survey unreliable: (1) errors of tabulation committed 
by the statisticians compiling the data; (2) if the survey 
is based on only a sampling of the statistical universe, 
error in the selection of the sample; and (3) errors in 
the responses of the individuals or organizations furnish- 
ing data. See Zeisel, op cit., supra, at pp. 340, 345. To 
impeach the survey once it has been admitted, the party 
attacking it must show one of these three errors. Inci- 
dence of the first and second errors can be tested through 
examination or cross-examination of the specialists who 
prepared and conducted the survey. The third can be 
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tested only by re-surveying, in whole or in part, all of 
those who gave responses in the original survey. Partial 
re-surveys have been conducted by a party attacking an 
original survey, but “careful studies have shown that, on 
re-interviewing, one always finds respondents who change 
their original response. These studies have also shown, 
however, that such ges, as a rule, do not affect the 
reliability of the survey. 

338. If the original survey 


In the instant proceeding, reliability of the mini- 
mum wage survey was assured by the factors which had 
surrounded its preparation. First, the technical compe- 

Labor Statistics in the matter of 


been done as carefully as could be done (J.A. 109) ; and 
their chief witness, Dr. Modley, testified that alleged er- 
rors in the survey could not be attributed to BLS (J.A. 
204). Second, there was no likelihood of sampling error 
resulting from possible bias in the selection of the sample 
because the entire motors and generators industry was 
covered and because every possible public and private 
to assure that no establishment was 

rd, as the BLS questionnaire 

wholly factual and 

of the private busi- 

by consulting their 

by which 
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the data was elicited was prepared with the active assist- 
ance of parties to the proceeding, including appellees 
(J.-A. 227-280). And, finally, the survey results were 
made available to all interested parties well in advance 
of the hearing (J.A. 214, 228), so that there was ample 
opportunity for them to review it, compare it with their 
own information (J.A. 257), and bring any inaccuracies 
they discovered to the attention of BLS and the Hearing 
Examiner (J.A. 235, 119, 185-190). E 

2. Appellees’ demand for production of the underlying 
data was a demand for discovery. Appellees insist, how- 
ever, that the indicia of reliability summarized above are 
not enough. They claim the right to inspect all of the 
data upon which the survey was based, for the purpose 
of demonstrating that businesses responding to the ques- 
tionnaire did not answer the questions accurately (J.A. - 
109). It will be seen at once that this demand has noth- 
ing to do with the right of cross-examination assured by 
$7(c) of the Administrative Procedure Act, 5 U.S.C. 
1006(c). The managements of the responding establish- 
ments did not testify, so that they could not be cross- 
examined as to the accuracy of their responses. The BLS 
economist who testified about the survey, Mr. Samuels, 
could not testify as to possible errors by the responding 
businessmen because he did not have access to the busi- 
ness records upon which they relied in preparing the 
questionnaire (J.A. 105, 109). The only possible use ap- 
pellees could make of the underlying data would be to 
contact responding establishments for the purpose of ask- 
ing them to re-check their answers: in short, to conduct 
a survey for the purpose of gathering evidence with which | 
to impeach the BLS survey. 


Appellees’ demand for the data underlying the BLS 
survey was thus a demand for discovery of information 
in the possession of the Bureau which they hoped would 
lead them to errors by reporting companies. Discovery in 
Walsh-Healey determinations is not provided for by the 
Walsh-Healey Act, the Administrative Procedure Act 
or any other relevant statute. See 1 Davis, Administra- 
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tive Law Treatise § 8. 
disclose the statisti 


that evidence available 
of the hearing (J.A. 21 
pation of interested parti 


was already 2 
discovery from BLS files. 

NEMA, the trade association through which appellees 
participated in the hearing, had conducted its own survey 
through a questionnaire requesting responses by May 381, 
1961 (J.A. 146, 251-255, 257). It had also succeeded in 
obtaining from establishments in the industry copies of 
their completed BLS questionnaires. Fully three weeks 
before the hearing, appellees’ counsel reported available 
“sixty-one sets of NEMA and B.LS. questionnaires for 
the same establishments, seventy-two B.L.S. question- 
naires (some of the companies sent us B.L.S. question- 
naires only), and the tabulation by BLS.” (J.-A. 257). 
By the date of the hearing, NEMA had available data 
covering the establishments operated by 104 companies 
(J.A. 219-221). Despite the availability of this large 
mass of data from more than 100 companies (many com- 
panies operate more than one establishment) , NEMA had 
contacted only 10 establishments (J.A. 205). Yet it in- 
sisted that it urgently needed the questionnaires of the 
other establishments to test the validity of the BLS sur- 
vey, even though it had not begun to exhaust the data 
already available to it. 

Moreover, NEMA had been aware from the beginning 
of the proceeding that the Bureau would obtain the in- 
formation upon which its survey was based by promising 
the companies furnishing it that no information would be 
released in a form identified by company name. It had 
participated in the panel conference of June 28, 1960, at 
which the questionnaire to be utilized by the Bureau was 
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reviewed, and at which the pledge of confidentiality was 
emphasized. Though its counsel was also represented at 
that conference, NEMA raised no protest against the 
gathering of data by a promise of confidentiality (J.A. 
78, 168-167). Indeed, its own survey contained such a 
promise (J.A. 208-209; 251). And in the memorandum 
introduced to show the results of its investigations prior 
to the hearing, the names of all companies whose reports 
were discussed were scrupulously blocked out (J.A. 257- 
261a). Yet NEMA urgently insisted that its need for 
the identity of the companies surveyed required the 
Bureau of Labor Statistics to break the solemn pledge of 
confidentiality which it knew the Bureau would have to 
give in order to gather the necessary data. Moreover, al- 
though it demanded that the questionnaires of other com- 
panies be disclosed, it did not furnish to BLS from its 
own membership a single waiver of the pledge of confi- 
dentiality (J.A. 79). It thus is poorly situated to com- 
plain because the data of other companies was not dis- 
closed to it. Norwegian Nitrogen Co. v. United States, 
288 U.S. 299, 323-324). 


B. The Burden of Complying with the Subpoena 
Sought by Appellees Would Have Been Unreason- 
ably Oppressive. 


NEMA’s initial demand for discovery was presented in 
the form of application for a subpoena duces tecum ad- 
dressed to the Commissioner of Labor Statistics (J.A. 
65-67, 216). To determine whether the subpoena should 
be granted, the Hearing Examiner had to balance 
NEMA’s need for the documents sought against the bur- 
den to the Commissioner of furnishing these documents. 
Application of Chase Manhattan Bank, 297 F. 2d 611 
(C.A. 2); Independent Directory Corp. v. Federal Trade 
Commission, 188 F. 2d 468, 471 (C.A. 2); E.B. Muller 
& Co. v. Federal Trade Commission, 142 F. 2d 511 (C.A. 
6); Raser Tanning Co. v. N.L.R.B., 276 F. 2d 80 (C.A. 
6), certiorari denied, 363 U.S. 830. 

To demonstrate this burden, staff counsel introduced 
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the testimony of Norman J. Samuels of the Bureau of 
Labor Statistics (J.-A. 72-105). Mr. Samuels’ testimony 
established that in order to comply with NEMA’s demand 
for production of the completed survey questionnaires and 
the primary lists from which the survey was developed, the 
Bureau of Labor Statistics would have had to (1) violate 
its pledge to the businessmen who voluntarily furnished 
it information about the intimate details of their enter- 
prises (J.A. 73) ; and (2) violate its pledge to the states 
that companies listed on unemployment insurance lists 
would not be revealed (J.A. 80).* It also established that 
data of the kind required to make a Walsh-Healey de- 
termination could not be as effectively gathered by any 
other method (J.A. 78, 92, 100); and that the conse- 
quences of disclosure in this or any other proceedings 
would be disastrous (J.A. 77, 79). 

which NEMA 

Government’s 


had been made available the pledge 
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if NEMA had panies within the 
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vidual responses to the questionnaire. (J.A. 72-83). 


87 


The primary list from which the companies surveyed 
was drawn came from unemployment compensation in- 
surance listings made available by the states to the De- 
partment of Labor under a pledge that the identity of 
companies listed will not be revealed (J.A. 80). The 
states exact this pledge under the provisions of state 
law, which stipulates that information obtained from em- 
ployers’ shall not be disclosed so as to reveal the employ- 
ers identity.* Breach of this pledge would put an end to 
use of such resources for wage investigations (J.A. 80, 
94). 

Mr. Samuels’ testimony also showed that if the pledge 
of confidentiality on the questionnaire were breached or 
if the good faith of the states were abused by disclosure 
of the data demanded by NEMA, the integrity and the 
effectiveness of the Bureau of Labor Statistics would be 
totally destroyed (J.A. 77). The pledge of confidentiality 
appears not only in surveys for use in Walsh-Healey pro- 
ceedings, but in all of the survey work of the Bureau 
(J.A. 78). As reflected in the affidavit of Assistant Secre- 
tary Reynolds, all of the survey work of the Bureau de- 
pends upon voluntary responses induced by such a pledge 
of confidence, for the Bureau has no authority to compel 
reports from private business. (J.A. 55-56). In testi- 
mony before a committee of Congress which was review- 
ing the problem of confidentiality for copies of census 
reports in the hands of the reporting businesses, Com- 
missioner of Labor Statistics Ewan Clague said: 


The statistical program of the Bureau of Labor 
Statistics includes some of the most important eco- 
nomic indicators in the Nation. All of these statistics 
are the result of voluntary reporting. We have a 
ae rate of cooperation because our results are use- 

and because our respondents have been assured 


2 See eg., Ark. Stats. Ann. §81-1114 (1960); Ariz. Rev. Stats. 
Ann. 28-721; Cal. Unemp. Ins. Code §§1094, 2111; Rev. L. Hawaii 
§93-94; D.C. Code §846-313; Ill. Ann. Stats. 48 §239(b); Mich. 
Stats. Ann. §17.511(b); N.Y. Labor Law §587; Ohio Rev. Code 
$4141.21; Gen. Laws Rhode Island §28-42-89. 
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that their reports were confidential. It is a matter of 
pride with us that businessmen can turn over to us 
their intimate business records, secure in the knowl- 
edge that they will not be revealed outside the Bu- 
reau. C tality of Census Reports, Hearings 
before the House Committee on Post Office and Civil 
Service, 87th Cong., 2d Sess., p. 17. 

Commissioner Clague was testifying on proposals to 
overcome the undesirable results of St. Regis Paper Co. V. 
United States, 368 U.S. 219, which allowed compulsory 
production of copies of confidential census reports pre- 
pared for the use of the Government by private busi- 
nesses. In less than ten months after that decision, Con- 
gress passed P.L. 87-813, 76 Stat. 922, to overrule it. By 
that action Congress emphasized and endorsed Justice 
Black’s dissent in St. Regis that “[i]t is no less good 
morals and good law that the Government should turn 
square corners in dealing with the people than that the 
people should turn square corners in dealing with their 
Government. 368 U.S. at p. 208. 

Businessmen cannot be expected to furnish intimate in- 
formation on sales, production, employment and wages if 
the Government will not keep its word. Hearings, supra, 
at p. 19. Mr. Samuels testified that merely upon the 
rumor that the confidence pledge had been violated, 
businesses had refused information until the Bureau was 
able to convince them that the rumor was false and that 
the Government could and would keep its word (J.A. 
102). Without this pledge the Bureau would have to go 
out of business (J.A. 77). Thus the real balance the 
Hearing Examiner was called upon to strike was be- 
tween NEMA’s asserted need for discovery and an end to 
all useful work of BLS, 

The issue thus presented was not simply between honor- 
ing the Government’s solemn pledge ; and 
abandonment of one kind of available proof among sever- 
al equally convenient alterna ives. There are no effective 
alternatives by which data to be used in prevailing mini- 
mum wage determinations can be gathered (J.A. 78, 92, 
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100). Even NEMA’s own survey was conducted with a 
pledge of confidentiality (J.A. 251), which NEMA was 
meticulous to honor. And its own expert testified that 
wage surveys are conducted with a pledge of confidenti- 
ality as a matter of industry practice; that he could re- 
call no wage survey which did not include such a pledge; 
and that respondents would be more likely to answer if ‘ 
assured of no outside disclosure (J.A. 208-210). 

Resort to subpoena or in camera disclosure would not 
meet the requirements of the proceeding (J.A. 900). Just 
as businessmen can be expected flatly to refuse any volun- 
tary information identified to their firms, so too they can 
be expected to contest vigorously any attempt to drag such 
information out of them by subpoena. Indeed, it would 
take hundreds of subpoenas, each a potential lawsuit, 
even to approach the effectiveness of the BLS survey in 
the instant case. Such a method would take many years, 
cost fantastic sums, and would mire everyone concerned 
in endless proceedings which would still be going on long 
after the wages paid as of the survey date were obsolete. 
Cf. Endicott Johnson Corp. v. Perkins, 317 U.S. 501. 

Equally ineffective would be in camera disclosure. Such 
data could not be shown to counsel for industry and con- 
cealed from the economists who represent unions in 
these proceedings which would be anxious to have such 
information (J.A. 110). Moreover, it would have to be 
made available to staff counsel as well. Thus, it would 
be as much of a violation of the pledge to show the data 
in camera as it would be for the appellees to spread it on 
the public record. 

Finally, if the pledge of confidentiality were violated by 
-production of the data sought by appellees, the Bureau 
would have breached the policy for protection of confi- 
dential business reports to the Government expressed in 
§4(b) of the Federal Reports Act of 1942, 56 Stat. 
1079, 5 U.S.C. 189b(b). The Act provides: 


Information obtained by a Federal agency from 
any person or persons may, pursuant to this Act, 
be released to any other Federal agency only if (1) 
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the information shall be released in the form of 
statistical totals or summaries; or (2) the informa- 
tion as supplied by ms to a Federal agency 
so ipa tig ny pet ea 
ior authori 
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shall consent to Pg fr a 
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lect the information 

itself and 

vision for 

to supply such information. 

This statute expressly forbids the Bureau of Labor 
Statistics to release to other divisions of the Department 
of Labor, or to other agencies of the Government, any in- 
formation obtained from businessmen in confidence. As 
Mr. Samuels testified, the data furnished to the Bureau 
for wage survey is not available to the Hearing Ex- 
aminer, staff counsel or even the Secretary of Labor 
(J.A. 98). It is not part of the record in the administra- 
tive proceeding and therefore cannot be considered when 
the tentative or final ruling is made. Section 7(c) Admin- 
istrative Procedure Act, 5 U.S.C. 1006(c). And §4(b) of 
the Federal Reports Act expressly forbids its disclosure for 
the purpose of being put to any use by Government 
agencies. This necessarily prohibits delivery of the data 
to private competitors of the businesses which furnished 
it.4 

C. Appellees’ Rights Under §7(c) of the Administra- 
tive Procedure Act Were Not Infringed. 


The district court placed particular reliance upon §7 
(c) of the Administrative Procedure Act in holding that 
the Secretary’s determination was invalid. We submit 


13Cf, United States v. Caserta, 199 F. 2d 905, 910 (C.A. 3), 
which holds that the Federal Reports Act bars introduction 
into evidence of a confidential selective service questionnaire. 
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that the record does not support the court’s ruling that 
$7(c) was violated. 

Section 7(c) provides that “... no... rule or order 
shall be issued except upon consideration of the whole 
record or such portions thereof as may be cited by any 

...”. In this proceeding, no evidence was con- 
sidered by the Secretary except matters incorporated into 
the open record. As shown above, the data underlying 
the BLS survey was not part of the record, was not 
available to the Secretary and, under §4(b) of the Fed- 
eral Reports Act, could not be revealed to him by BLS. 

Section 7(c) further provides that the final rule is- 
sued shall be “supported by and in accordance with. the 
reliable, probative and substantial evidence . . .” [sic]. 
There can be no question that the BLS survey was pro- 
bative and substantial evidence. Opp Cotton Mills v. Ad- 
ministrator, 312 U.S. 126, 155. However, its reliability 
was vigorously contested by appellees through the testi- 
mony of their expert, Dr. Modley, on the basis of the 
eight corrections in the survey data which were effected 
through information developed by NEMA (J.A. 208- 
206). This contention presented a question as to the 
weight to be accorded the survey. But the weight to be 
accorded the evidence was an issue peculiarly within the 
province of the Secretary, as is reflected in Public Util- 
ties Commission Vv. Pollak, 348 U.S. 451. In that case 
the Public Utilities Commission relied upon public opin- 
ion surveys to support its determination authorizing 
transit radio service in public passenger vehicles. The 
Supreme Court held that “[t]he weight to be attached to 
these surveys was a proper matter for determination by 
the Commission.” 343 U.S. at 460, note 6. Here, the 
Secretary carefully weighed appellees’ contentions of re- 
liability. He concluded that, while some degree of report- 
ing error is inherent in any statistical survey, the eight 
changes which were developed were simply minor im- 
provements in a survey which was substantially accurate 
to begin with (J.A. 269-271). 


42 


Section 7(c) also provides that “[e]very party shall 

have the right to present his case or defense by oral or 
documentary evidence, to submit rebuttal evidence, and to 
conduct such cross-examination as may be required for a 
full and true disclosure of the facts.” Appellees cannot 
complain that their right to present their case and to 
submit rebuttal evidence was infringed. They do com- 
plain that they were not granted sufficient discovery to 
develop their case. But, as shown above, neither the APA 
\ nor any other statute provides for discovery of the kind 
\ they were seeking. 
\ There is no greater footing to appellees’ claim that 
their right of cross-examination was infringed. The BLS 
economist who testified about the survey, Mr. Samuels, 
was the only witness who could have been cross-examined 
respecting it. He was examined at great length as to the 
methodology of the survey, and it was recognized by ap- 
pellees that there could be little doubt as to the Bureau’s 
care and competence in this respect (J.A. 109, 204). This 
leaves only the assertion that they wished to cross-ex- 
amine for the purpose of testing the accuracy of the ques- 
tionnaire responses. But Mr. Samuels could not testify as 
to whether a company had reported its own records cor- 
rectly (J.A. 99). And, since appellees did not object to 
admission of the survey on the ground that it was hearsay 
(J.A. 120), they cannot complain that the Department 
of Labor failed to introduce the testimony of representa- 
tives of the 212 businesses in the scope of the survey. 
Opp Cotton Mills v. Administrator, 312 U.S. 126, 155. 

Appellees complain that Mr. Samuels should have been 
permitted to “refresh his recollection” so that he could 
answer questions about the questionnaire responses of 
specific companies (J.A. 126-127 ). But this demand was 
simply an attempt to obtain, through Mr. Samuels, the 
same kind of discovery which the Hearing Examiner had 
earlier held they were not entitled to (J.A. 129). A com- 
pletely different case would be presented if Mr. Samuels 
had testified as to details of his personal contacts of re- 
sponding establishments; and appellees had then demand- 
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ed copies of his reports concerning the matters about 
which he testified. See Communist Party of U.S. v. Sub- 
versive Activities Control Bd., 102 U.S. App. D.C. 395, 
408-409, 254 F. 2d 314, 327-328; Carlisle v. Rogers, 104 
La D.C. 307, 262 F. 2d 19. That was not the case 


Appellees also moved to strike the BLS survey on the 
ground that Mr. Samuels’ testimony was based upon 
perusal of documents not available to appellees; and upon 
the ground that affidavits showing errors in the survey 
were not admitted into evidence (J.A. 147). The affi- 
davits were later admitted (J.A. 194), and appellees have 
no complaint as to them. The alternative ground of the 
motion was simply a renewal of the demand for discovery 
discussed above. 

The foregoing demonstrates that none of appellees’ 
rights under the Administrative Procedure Act were in- 
fringed by the rulings of the Hearing Examiner respect- 
ing the subpoena sought by appellees, respecting their 
demand that Mr. Samuels “be permitted to refresh his 
recollection” with respect to the confidential responses of 
appellees’ competitors, or with respect to their motion to 
strike the BLS survey. 

Appellees place special reliance, however, upon Pow- 
hatan Mining Co. v. Ickes, 118 F. 2d 106 (C.A. 6). In 
that case an order of the Department of Interior denying 
certain changes in the minimum price of coal was at- 
tacked because the Department had introduced statistical 
tabulations at the hearing but had refused to disclose the 
reports upon which they were based. It was claimed by 
the agency that the Bituminous Coal Act forbade dis- 
closure of such reports. The reviewing court held “that 
the disclosure was not prohibited by [the statute] and 
should have been made. That section contains no pro- 
hibition against revealing the identity of the code mem- 
bers in a hearing before the director or in a court, and 
we conclude that the data underlying tabulations of ma- 
terial ‘filed pursuant to this section and compiled under 
the rules is not required to be kept secret upon an ad- 
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yersary hearing under the statute.” 118 F. 2d at 108. 
In addition, the court held that fair procedure required 
that the underlying data be made available in order that 
its accuracy, authenticity and relevancy could be tested 
through cross-examination. 118 F. 2d at 109. 

We submit that the Powhatan case has no application 
here. In considering its effect upon proceedings to deter- 
mine prevailing minimum wages under the Walsh-Healey 
Act, it is well to remember Justice Cardozo’s admonition 
that “all depends upon the context.” Norwegian Nitrogen 
Co. V. United States, 288 U.S. 294, 317. He was speaking 
for the Supreme Court in a case which held that a partici- 
pant in a statutory hearing before the Tariff Commis- 
sion was not entitled to disclosure of cost data submitted 
by its competitors to the Commission under a pledge of 
secrecy; and that the participant was not entitled to 
cross-examine 2 witness for his competitors as to such 
matters. The Court observed that the Commission did 
not withhold disclosure out of some sinister purpose, but 
because it “was moved by the belief that a way could not 
be found of stating the costs without identifying them 
with the business of a particular producer.” 288 U.S. 
at 321. It noted also that no legally protected rights were 
involved, as contrasted with the case of an administra- 
tive hearing affecting the rates a business may charge. 
288 U.S. at 317. The Powhatan case clearly belongs in 
the category of rate cases so carefully distinguished in 
Norwegian Nitrogen. 

But Powhatan does not apply in 2 proceeding of this 
nature. When Congress extended the Administrative Pro- 
cedure Act to prevailing minimum wage determinations 
it did not also provide that the only effective means of 
gathering data essential for the determination should be 
denied to the Secretary. Its intention was that the pro- 
cedures of the APA should apply to the extent that they 
can be applied. This is reflected in the remarks of Senator 
Fulbright (98 Cong. Rec. 6529) : 


The amendment I now have called up * * * is in the 
nature of a compromise. It * * * provides for the 
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Administrative Procedure Act, insofar as can 
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The Senate Committee which considered the Fulbright 
Amendment was aware that prevailing minimum wage 
determinations turn upon statistical data gathered by 
the Bureau of Labor Statistics or by industry. See De- 
fense Production Act Amendments of 1952, Hearings be- 
fore the Senate Committee on Banking and Currency, 
82d Cong., 2d Sess., Pt. 5, pp. 2484 (Testimony of Sec- 
retary of Labor Tobin) and 2778 (Testimony of Walter 
Mason, A.F.L.). Industry surveys are equally acceptable 
with BLS surveys as evidence in Walsh-Healey deter- 
minations if they are based upon reliable statistical meth- 
ods. Such surveys have prevailed over BLS surveys. 
Tentative Decision in the Electric Lamp Industry, 27 
F.R. 12960, made final 28 F.R. 3350. Since industry 
wage surveys, as well as BLS wage surveys, depend 
upon a pledge of confidentiality to private businesses 
volunteering data (J.A. 208-210), to require violation 
of this pledge as a condition for use of survey evidence 
would make it impossible to have any evidence with which 
to answer the statistical question: what is the prevailing 
minimum wage. 
Proper application of the Administrative Procedure 

Act to prevailing minimum wage determinations re- 


22 The Fulbright Amendment as originally presented to the Sen- 
ate Committee on Banking and Currency was substantially dif- 
ferent from the compromise version which the Senator later in- 
troduced on the floor of the Senate. See Defense Production Act 
Amendments of 1952, Hearings before the Senate Committee on 
Banking and Currency, 82d Cong., 2d Sess., Pt. 5, pp. 2478-2475. 
The original proposal had encountered substantial opposition. See, 
e.g. President Truman’s letter at 98 Cong. Rec. 6226-6227, 6529. 
It was Senator Fulbright’s understanding, however, that the Sec- 
retary of Labor and other critics of his proposal supported th 
compromise version he offered. 98 Cong. Rec. 6529. m 
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quires recognition of the statistical nature of the issues, of 
the necessities of preserving the confidentiality of the 
raw data, and of the fact that the proceeding is not an ad- 
judication of anyone ly a declaration of 
information for the i 
ficers. Perkins v. Lukens Steel Co., 
not be deemed to have intended to repeal, insofar as con- 
cerns surveys under the Walsh-Healey Act, the provisions 
of the Federal Reports Act of 1942. And the Fulbright 
Amendment cannot be read to require the Government to 
choose between abandonment of Walsh-Healey determina- 
d violation of its solemn pledge 


the Department of Labor refused to disclose the identity 
of the two firms. To the contention that this limited the 
cross-examination and denied the plaintiffs a 

earing, this Court made two answers. First, it 

held that the data did not bear upon any interest of the 
plaintiff which was protected by the statute. Then it went 
on to hold, on the basis of Opp Cotton Mills v. Adminis- 
trator, 312 U.S. 126, 146, and Norwegian Nitrogen Prod- 
ucts Co. Vv. United States, supra, that refusal to disclose 
confidential data underlying the report was not arbitrary. 
Tt has long been recognized that a large amount of dis- 
cretion in the conduct of a hearing is n ily vested 
in administrative agencies (Reilly v. Pinkus, 338 US. 
269, 276), and that the rules for exclusion of evidence in 
courts of law do not apply to proceedings before federal 
administrative agencies. Opp Cotton Mills v. Adminis- 
trator, supra, at p. 155. Standards for the use of statis- 
ecessarily vary with the nature of the pro- 
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ceeding, the issues, and the interests of the parties. Com- 
pare Norwegian Nitrogen Products Co. v. United States, 
supra, with Powhatan Mining Co v. Ickes, supra. In 
the context of this case, taking into account all of these 
factors, the Administrative Procedure Act did not re- 
quire disclosure of the data which underlies the statistical 
survey upon which the Secretary relied. If furnished the 
data, appellees could only do again what they and the 
Bureau of Labor Statistics had already done: conduct 
another survey. 


CONCLUSION 


For the foregoing reasons the judgment of the district 
court should be reversed. 
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v. 
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REPLY BRIEF FOR APPELLANT 


L APPELLEES’ DISCUSSION OF THE ADMINISTRATIVE RECORD 
IS NOT COMPLETELY ACCURATE. 
Some clarification is indicated of the description of the 
administrative proceedings set forth in appellees’ counter- 
statement of the case and elsewhere in their brief. 


A. The BLS Survey 


1. Contrary to their assertion (Br. p. 14), appellees did 
not object at their earliest opportunity to the pledge of 
confidentiality contained in the questionnaire by which the 
data underlying the BLS wage survey was developed. They 
remained silent until after the costly process of surveying 
the industry had been completed, although the question- 
naire and its proposed contents were extensively dis- 
cussed at a pre-hearing panel of June 28, 1960, which was 
attended by appellees, a representative of their counsel, 
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and other interested parties. Particular attention had 
been drawn to the pledge of confidentiality. Neither ap- 
pellees nor any other participant objected to it (J.A. 164 
166). Instead they waited until after the survey had been 
completed on the basis of the pledge; some seven months, 
and then requested that the express language of the pledge 
be violated by in camera disclosure of the survey lists and 
questionnaires to their counsel (J.A. 223-224). The stated 
reason for the failure to make any protest when the ques- 
tionnaire was being discussed with industry and other 
interested parties was that ‘‘the persons who represented 
industry at that time, including an associate of my firm 
were unfamiliar with the problems that crop up from time 
to time in these Walsh-Healey matters .. .”’ (J.A. 86). 


The survey questionnaire discussed at the conference 
also contained the identical definition of ‘‘covered workers,’’ 
used in the survey (J.A. 164). Here again, the NEMA 
group sat back and offered no objection or comment (J.-A. 
167), although they are now complaining that the definition. 


‘<resulted in critical errors’’ in the wage survey which made 
the tabulations ‘‘grossly inaccurate’’ (Br. 17-18). 


9. None of the establishments surveyed authorized re- 
lease of any information which is identified to them. 
Neither the 44 companies which were represented by 
NEMA nor the 72 establishments who furnished purported 
copies of their questionnaires to appellees’ counsel waived 
the pledge of confidentiality under which they furnished 
information to BLS (J.A. 79). Thus appellees, allegedly 
on behalf of the entire motors and generators industry, 
complain of the Secretary’s unfairness in refusing to 
violate a pledge from which neither they nor their com- 
petitors in the industry have released him. Had waivers 
been furnished, appellees would not have encountered any 
difficulty in comparing copies of the questionnaires in the 
hands of BLS with copies available to themselves. Such 
data would then have been available to all parties, includ- 
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ing union representatives participating in the proceedings 
(J.A. 64-65), as well as to appellees’ counsel. 


3. Wide scale error by reporting companies was not 
established. Out of the data for some 104 companies 
(including 72 establishments who made available to ap- 
pellees purported copies of their responses to the BLS 
questionnaire, and 61 establishments who responded, under 
a pledge of confidence, to NEMA’s own survey), appellees 
discovered eight errors by reporting companies. Two of 
these reporting errors were shown prior to the hearing 
(J.A. 235-237); one was brought out by testimony of a 
representative of the reporting company (J.A. 168-181) ; 
and the five others by information contained in affidavits 
(J.A. 238-249) admitted into the record after verification 
of the data (J.A. 194). In each instance in which NEMA 
offered evidence of possible statistically: significant errors 
by responding companies, the survey was corrected (J.A. 
113-120; 183-194). Appellees did not offer any informa- 
tion of possible statistically significant errors by estab- 
lishments other than the eight as to which corrections 
were effected. We believe it fair to assume that had they 
discovered such information they would have offered it to 


~ BLS. 


The administrative record contains no substantiation 
whatsoever for appellees’ assertion (Br. p. 8) that failure 
to correct these eight errors would have resulted in a 
determination ‘‘higher than the actual determination by 
three cents an hour in the fractional branch and four cents 
an hour in the non-fractional branch ....’’? Indeed there 
is nothing in the record to support the inference that these 
errors were of sufficient significance to have resulted in a 
higher determination in any amount. Wage determina- 
tions do not rest upon precise mathematical calculation; 
they are judgments within a range of statistically repre- 
sentative possibilities falling between two medians (J.A. 
206-207). See Appellant’s Br. p. 4, fn. 2. A comparison of 
the unamended tables with the corrected data shows that 
the Secretary could, with equal justification, have deter- 
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mined the same rates on the basis of either table Ap- 
pellees’ inference assumes a mathematical precision and 
a method of decision inapplicable to minimum wage de- 
termination. 

Appellees did not lay any basis for the inference that the 
BLS survey contained additional unknown errors of any 
possible statistical significance. In any statistical survey 
there is necessarily some degree of error by respondents 
to the survey (J-A. 272). The larger the universe sur- 
veyed, the larger, in absolute numbers, will be the error. 
But it is a.commonly recognized statistical phenomenon 
that such errors tend to cancel each other out. This was 
demonstrated to be true in this case (J.A. 113-130, 235- 
937). NEMA’s Exh. 1 (J.A. 235-237) points out, for ex- 
ample, that of 19 establishments reporting to BLS and also 
to NEMA, 10 reported to BLS a “lowest wage actually 
paid’? which was higher than that reported to NEMA, one 
reported the same rate, and 8 reported lower rates (J.A. 
236), thus balancing out almost exactly. It is reflected in 
the fact that out of the data for 104 companies, many of 
which operate more than one establishment, appellees 
could discover only eight cases justifying amendment. 


Appellees were represented in the administrative pro- 
ceedings by NEMA, a trade association which they de- 
seribed in oral argument below as representing 95% of 
the productive capacity of the industry. NEMA possessed 
more than ample resources to determine who was in the 
industry. Since it did not offer its own survey (Appellees’ 
Br. p. 28), and since, from the substantial information 
available to it only eight errors were discovered, it is fair 
to infer that no other errors in the same direction were 
discovered by them. The BLS survey was therefore well 

1The ranges between the medians for the uncorrected data would have 
been ‘$1.42 to $1.60 for the fractional branch; and $1.70 to $1.84 for the 
non-fractional branch. For the corrected data it would have been $1.40 to 
$1.56 for the fractional branch and $1.69 to $1.76 for the non-fractional 


branch (J.A. 20, 21). The Secretary’s determinations for the two branches 
($21.45 and $1.70) were well within both ranges. 
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within attainable and acceptable standards of statistical 
reliability, even though some degree of error is inevitable 
in the statistical process (J.A. 272). Appellees’ claim: of 
unknown error is purely speculative, and, as noted above, 
the only inference reasonably warranted from such specula- 
tion is that any such errors shall not be in the same direc- 
tion but would balance out. 


B. The Administrative Hearing 


1. Appellees’ complaint in the court below must rest 
upon procedural errors raised and preserved in the ad- 
ministrative hearing. Appellees did not object to the 
BLS wage survey on the ground that as hearsay its ad- 
mission would deny them the right of cross-examination. 
No objection was raised that the indicia of reliability at- 
tending the survey were insufficient to justify its admission 
as an exception to the hearsay rule. Appellees expressly 
consented to admission of Tables 1 and 3, the crucial tabu- 
lations; they objected to the other tables only on the ground 
of relevancy (J.A. 120). 


2. Their claims rest upon just two procedural bases: 
(1) denial of their application for subpoena duces tecum 
seeking discovery of the questionnaires and lists relating 
to the survey; and (2) denial of their motion to strike the 
BLS survey on the ground that the qualifying witness had 
perused records not available to them (J.A. 7, 110, 147). 


Their motion to strike the survey (J.A. 147) was made 
during cross-examination of the qualifying witness, Mr. 
Samuels of BLS, following denial by the Hearing Ex- 
aminer of their motion that the witness refresh his recol- 
lection concerning questionnaire responses from named 
companies (J.A. 125-126); and following denial of their 
tender of a group of affidavits showing data which would 
require modification of the survey (J.A. 147). The 
affidavits were admitted (J.A. 194) and they have no 
ground for complaint on this score. 
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No other challenge to the BLS survey was raised. Ap- 
pellees did not contend that the survey should be ex- 
cluded because their application for a subpoena duces 
tecum had been denied. 


3. Appellant cannot be fairly charged with suppressing 
the truth (see Appellees’ Br. pp. 16-17). As shown above, 
every significant error claimed by a reporting company 
became the basis for an amendment of the survey. The 
BLS witness who testified as to the survey answered every 
question put to him on cross-examination to the extent 
of his testimonial knowledge (J.A. 121-151). Appellees’ 
request that he refresh his recollection was limited to 
questions relating to the identity of named companies 
(J.A. 125-126) : the same kind of discovery sought by their 
application for subpoena. The affidavits tendered by ap- 
pellees to show information inconsistent with the survey 
were denied admission upon the timely objection by staff 
counsel that they were hearsay. After the information in 
them had been checked by BLS, however, those affidavits 


were admitted into evidence without objection, and the 
BLS wage tables were amended accordingly. 


IL THE GRANTING OF APPELLEES’ DEMANDS FOR DATA 
VOLUNTEERED BY OTHER BUSINESSES WOULD EFFEC- 
TIVELY NULLIFY THE WALSH-HEALEY ACT. 

Appellees have taken no pains to conceal their lack of 
sympathy with the objectives of the Walsh-Healey Public 
Contracts Act. To them a prevailing minimum wage de- 
termination is an ‘‘ephemeral, and perhaps non-existent 
thing’? (Appellees’ Br. p. 37) foisted upon them by the 
Government even though they never requested it (J.A. 
107). But the Secretary of Labor is carrying out a social 
policy which Congress adopted in the original Act in 
1936, 49 Stat. 2036, and which it continued in full force 
when it adopted the Fulbright Amendment in 1952. 66 Stat. 
308. If that policy has the effect of increasing appellees’ 
costs, it also has the effect of increasing the Government’s. 
But Congress deemed adequate wages for workingmen to 
be a higher consideration. 


7 


In carrying out that policy, the Secretary does not an- 
nounce the minimum wage he proposes to establish, and 
then seek to prove in subsequent administrative proceed- 
ings that it prevails. He instead undertakes a factual 
investigation to determine, by the most effective statistical 
methods available to him, the minimum wage situation 
actually prevailing in the industry investigated. The 
economic consequences of which appellees complain flow 
from policy adopted by Congress. ‘The Secretary’s duty 
is simply to find the fact. Cf. Virginian Ry. v. Federation, 
300 U.S. 515, 562. 

The salutary wage policy of the statute has stood un- 
shaken for 27 years. Appellees’ present contentions would 
nullify the statute by denying to the Secretary the only 
effective statistical means by which determinations in in- 
dustries such as theirs may: be made. Insofar as concerns 
the merits, it is here that the heart of this case must be 
found. 

Because necessary wage and production data cannot be 
collected without making and honoring a promise of con- 
fidentiality, there is no effective alternative to the methods 
of establishing prevailing minimum wages which were 
relied upon in this case. Appellees have suggested none. 

Their proposal that industry surveys could be used in 
lieu of BLS surveys (Br. p. 26), can hardly be serious. 
It would mean that the Secretary would have to stand by 
and wait for industry surveys which, as in this case, might 
never be offered; and in their absence, abandon prevailing 
wage determinations for lack of proof. Where industry 
surveys have been submitted they were generally in re- 
sponse to similar evidence to be introduced by the Secre- 
tary. Moreover, as appellees well know, a pledge of con- 
fidentiality is a customary, if not an indispensable, re- 
quirement in industry surveys, as it was in their own 
(J.A. 206-209, 251). If appellees’ contentions prevail here, 
interested companies or trade associations, labor unions 
and other participants could demand exclusion of such 
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surveys, by seasonable objection, on the very grounds 
urged here.” 

To subpoena wage information from each establishment 
would turn Walsh-Healey proceedings into a procedural 
nightmare without end and without purpose. It is incon- 
ceivable that hundreds of businessmen, each testifying on 
the public record about the wages and production of his 
own establishment, should be dragged before Hearing Ex- 
aminers in an infinite parade. The time required to 
litigate contested subpoenas and to cross-examine each 
witness would take years. Such proceedings presently re- 
quire more than eighteen months; in our rapidly chang- 
ing economy resort to subpoena instead of survey would 
defeat any possibility of a current and meaningful de- 
termination. The same would be true of subpoena of the 
business records of hundreds of establishments. Such 
delay is obviously the kind of obstruction to fact finding 
which survey evidence is intended to avoid. And in wage 
matters, the survey evidence necessarily depends upon @ 
promise of confidentiality to establishments volunteering 
information. 

In camera disclosure to representatives of the parties 
would be equally ineffective, for businesses cannot be 
expected to volunteer such information for the use of 
union representatives participating in the determinations, 
or for the use of their competitors. Nor could the Secre- 
tary give consideration to any evidence in camera. Section 
7(c) Administrative Procedure Act, 5 U.S.C. 1006. 

The real alternative appellees favor appears to be 
abandonment of Walsh-Healey determinations on the 
ground that no effective evidence can be gathered. But this 
is an alternative Congress has refused to accept. When it 
adopted the Fulbright Amendment, making the Administra- 


2In rare instances, a8 in the Bituminous Coal Industry, in which relatively 
uniform wages obtain in more than 75% of the industry as a result of uniform 
collective bargaining agreements, it has been possible to dispense with a wage 
survey. Sce Tentative Decision, Bituminous Coal Industry, 27 FR. 12960. 
‘We do not believe appellees would be willing to accept this method of determing 
the prevailing minimum in their industry. 
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tive Procedure Act applicable to Walsh-Healey determina- 
tions, it did not also make provision for the only feasible 
alternative to volunteered information: compulsory report- 
ing. It must have intended that the Secretary should con- 
tinue to rely upon voluntary cooperation to gather the 
necessary data. And an essential concomitant of such 
voluntary information is that the businesses who entrust 
reports about their production and wages to the Govern- 
ment should be able to do so secure in the knowledge that 
that Government will not reveal the information without 
their consent. See §4(b), Federal Reports Act, 5 U.S.C. 
139b(b).* 

It is Congress’ policy in favor of voluntary reporting by 
the affected industry, as well as the non-adjudicatory, 
statistical nature of Walsh-Healey investigations, which 
distinguishes this case from Boeing v. Coggeshall, 108 US. 
App. D.C. 106, 280 F. 24 654. In Boeing, judicial enforce- 
ment was sought of a subpoena issued by the Tax Court for 
allegedly confidential data in the possession of the Re- 
negotiation Board. The data was to be used in an ad- 
judication of excess profits. This Court held that the 
subpoena was issued for the use of the Tax Court, and 
that for all practical purposes, the Boeing Company was 
acting for the Court in seeking relevant information. In 
enforcing the subpoena against the Board’s claims that the 
information was confidential, this Court expressly dis- 
tinguished the voluntary reporting problem presented by 
this case, for it noted: ‘‘... we are not concerned with a 


3 Contrary to appellees’ assertion (Br. p. 27) a bureau within a depart- 
ment is not free to reveal information gathered subject to the Federal 
Reports Act to any other division of the same department, Under the Act’s 
definitions each bureau collecting reports for its own purposes is treated as a 
separate agency. Section 7(a), Federal Reports Act, 5 U.S.C. 139e(a). The 
pledge of confidentiality in the BLS questionnaire (J.A. 227) rests on this 
statute. 


4 Here, the fact finding agency bas, on balance, found that it is more 
important for the Government to keep its word than for appellees to have a 
subpoena, Thus no question is presented of enforcing a subpoena on behalf 
of a fact finding agency which has determined that it requires the information 
subpoenaed. 
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situation where the Government depends on volunteered 
information from private citizens.”’ 108 U.S. App. D.C. at 
113, 280 F. 2d 661. 

The Court has recently given further consideration to 
the implications of the above quoted distinction, in Machin 
vy. Zuckert, No. 16,732, decided January 17, 1963; Supple- 
mental Opinion filed March 9, 1963. There, a private 
litigant sought to subpoena an Air Force accident investi- 
gation report, including the testimony of private parties 
who had volunteered to testify in the investigation. In 
opposition to the subpoena it was pointed out that the Air 
Force would be unable to investigate air crashes effec- 
tively unless investigators were able to give assurances that 
the testimony of private witnesses would not be revealed. 
This Court held (Slip Decision, p. 6): 


We agree with the Government that when disclosure 
of investigative records obtained in large part through 
promises of confidentiality would hamper the effictent 
operation of an important Government program, and 
perhaps even, as the Secretary here claims, impair the 


national security by weakening a branch of the 
military, the reports should be considered privileged. 
[Emphasis supplied.] 


The considerations underlying the language underscored 
above apply with equal force here. Walsh-Healey de- 
terminations depend upon volunteered evidence. There will 
be no volunteered evidence without a promise of con- 
fidentiality. Without such volunteered information the 
effectiveness of the Walsh-Healey Act will be fatally 
impaired. 

In Machin, of course, there was a formal claim of 
privilege by the Secretary of the Air Force as head of his 
agency. Such a claim was necessary since the subpoena 
was issued in a judicial proceeding, and the refusal to dis- 
close the information was based upon those considerations 
of necessity and separation of powers which underlie 
executive privilege. See United States v. Reynolds, 345 
U.S. 1, 7-8. In this case, however, the Secretary could 
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hardly file a formal claim of privilege with himself. In- 
stead, he did what is done even in cases where privilege 
is asserted: he balanced the competing necessities involved, 
and decided the issue accordingly. See United States v. 
Reynolds, supra, at p. 11. 

Appellees seem to analogize a prevailing minimum wage 
determination to a criminal or other enforcement proceed- 
ing, in which the Government must choose between non- 
disclosure and abandonment of its prosecution. Cf. United 
States v. Andolschek, 142 F. 2d 503. But that is not the 
nature of this unique proceeding. In a wage determina- 
tion proceeding, the Secretary does not prosecute or ad- 
judicate. He simply finds a legislative fact which regu- 
lates the internal business of the Government (Perkins v. 
Lukens Steel Co., 310 U.S. 113) and which brings the com- 
mand of the statute into operation. Cf. Virginian Ry. v. 
Federation, supra. Blacklisting and cancellation, the sole 
sanctions for violation of stipulations of a contract, as 
provided in §§ 2 and 3 of the Walsh-Healey Act (41 U.S.C. 
36, 37), are adjudications on a record of a completely dif- 
ferent nature, which are conducted under § 5 of the Act, 
41 U.S.C. 39. 

Appellees insist that the Secretary’s reliance upon the 
BLS survey without disclosure of the underlying data 
denied them their right to cross-examine for the purpose 
of testing the accuracy of the reports by responding 
businesses (Br. pp. 19-24). But the responding businesses 
never gave any direct testimony and appellees never de- 
manded that they be called to do so. Obviously cross- 
examination is not the issue here. The only complaint 
possibly open to appellees on this record is alleged denial 
of survey data which they regard as ‘‘essential * * * to 
accomplish the purposes normally served by cross-examina- 
tion”? (Br. p. 19). This contention is, in substance, that 
disclosure of the underlying data is an indispensable con- 
dition to admission of the survey as an exception to the 
hearsay rule; z.e., a substitute for the right of cross- 
examination which is denied when a hearsay survey is 
admitted. But this contention is not presented in this case 
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because appellees never objected to admission of the sur- 
vey on the ground that it was inadmissible hearsay. Opp 
Cotton Mills v. Administrator, 312 U.S. 126, 155. Appel- 
lees’ insistence that the issue is cross-examination is 
simply a stnoke screen to cover their failure to tie their 
demand for discovery to admission of the survey. 

Even assuming that appellees’ failure to object. does not 
foreclose their contentions, they should not prevail. As 
we have already shown (Appellant’s Main Br. pp. 43-47), 
the evidentiary considerations which obtain in Walsh- 
Healey determinations under the Administrative Procedure 
Act are wholly different from those which obtain in rate- 
proceedings (Powhatan Mining Co. v. Ickes, 118 F. 2d 
105 (C.A. 6)), or in direct regulation of manufacture and, 
sale (Willapoint Oysters v. Ewing, 174 F. 2d 676 (C.A. 
9), certiorari denied, 338 U.S. 860). Such determinations 
more nearly parallel the type of proceeding in Norwegian 
Nitrogen Products Co. v. United States, 288 U.S. 294, and 
Red Star Manufacturing Co. v. Grimes, 95 U.S. App. D.C. 
944, 221 F. 2d 524. Appellees are in error when they state 
(Br. p. 24) that Red Star was not subject to the Administra- 
tive Procedure Act; Fair Labor Standards Act proceed- 
ings, which were involved in that case, are specifically sub- 
ject to the rule-making requirements of the Act under 
§§ 2(c) and 4(b), 7 and 8, 9 U.S.C. 1001(b), 1003(b), 1006, 
1007. See Attorney General’s Manual on the Administra- 
tive Procedure Act, p. 33 (1947). 

Nor are the appellees justified in their charge (Br. p. 21) 
that the Secretary is attempting to tailor the Act to fit his 
measurements. The Act itself is flexible enough to adapt 
its requirements to the needs of the proceedings: it is a 
device for facilitating the administrative process, not a 
strait-jacket. Even the requirements of due process vary 
with the type of proceeding involved; and the standards 
which are necessary in an adjudicatory type proceeding do 
not apply to fact-finding investigations. Hannah v. Larche, 
363 U.S. 420, 440442. The hearing requirements of the 
Administrative Procedure Act, as applied in this type of 
fact-finding investigation, apply with the fall force appro- 
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priate to the proceeding. But if appellees’ view of what 
is appropriate be accepted, there will be no evidence ‘‘.. . 
and the fact cannot be established at all. Surely the law 
is not so unreasonable as that.”” G. & C. Merriam v. 
Syndicate Pub. Co., 207 Fed. 515, 518 (C.A. 2), appeal 
dismissed, 237 U.S. 618. 


Il, APPELLEES HAVE NOT ESTABLISHED THEIR STANDING 
TO SEEK JUDICIAL REVIEW. 
Appellees’ arguments respecting their standing to main- 
tain this proceeding and their standing to maintain it as 
a class action also require a brief response. 


A. Standing 


Appellees assert that Congress has conferred standing 
upon them solely because they are manufacturers in the 
industry affected. They place special reliance upon the 
language of the Fulbright Amendment extending judicial 
review to ‘‘any person adversely affected or aggrieved 
[by a determination], who shall be deemed to include any 
manufacturer, or regular dealer . . . who is in any industry 
to which such wage determination is applicable.’’ § 10(b), 
Walsh-Healey Public Contracts Act, 41 U.S.C. 48a(b). 
But all that Congress intended by the underscored words 
was to foreclose the possibility that a manufacturer in fact 
adversely affected might be denied judicial review under 
the doctrine of Perkins v. Lukens Steel Co., 310 U.S. 113. 
It did not purport to usurp the judicial function by con- 
clusively finding the essential facts upon which judicial 
review depends. Moreover, it would be absurd to attribute 
to the legislature the view that its policy in favor of ade- 
quate wages adversely affects every manufacturer, includ- 
ing the very manufacturers the statute is intended to 
protect: those who suffer from the unfair competition of 
companies paying unreasonably low wages. 

Appellees’ fears that the Secretary’s determination may 
have some ultimate consequence upon the labor market or 
upon wage patterns are not enough for standing. The 
extent of such consequences, and their impact upon any 
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particular company, are matters which no economist can 
predict precisely, for they depend upon a host of economic 
factors besides the wage determination itself. Such factors 
operate with equal force upon countless undifferentiated 
workers and employers. This is why Congress specified 
that standing under the Fulbright Amendment be limited 
to those ‘‘aclversely affected or aggrieved:’? to be certain 
that each party seeking to challenge prevailing minimum 
wage determinations had an immediate and direct interest 
to assert. It did not authorize suits by the United States 
ex rel. any manufacturer who wishes to act as a private 
attorney general. It required that each party seeking re- 
view should sue in his own right as an adversely affected 

TSon. 

All of this is clear from Mitchell v. Covington Mills, 97 
U.S. App. D.C. 165, 229 F.2d 506, certiorari denied, 350 
U.S. 1002, and in particular from Judge Danaher’s con- 
curring opinion. If standing rested upon grounds as vague 
as those asserted by appellees, remand for a plaintiff-by- 
plaintiff determination would have been unnecessary in that 
case. Appellees concede (Br. p. 35) that Ruth Elkhorn 
Coals v. Mitchell, 101 U.S. App. D.C. 313, 248 F. 2d 635, 
certiorari denied, 355 U.S. 953, is wholly consistent with the 
principles of Covington Mills5 

‘As is recognized in Covington Mills and in George v. 
Mitchell, 108 U.S. App. D.C. 324, 282 F. 2d 486, the Ful- 
bright Amendment plainly confers standing upon manu- 
facturers who are in fact adversely affected or aggrieved. 
We do not suggest, as appellees charge (Br. p. 36), that a 
party must have a current contract with the Government 
in order to be adversely affected. We do urge, however, 
that there must be some reasonable indication that the 
plaintiff intends to bid for such contracts, as, for example, 


SIt appears that in Ruth Elkhorn an affirmative defense challenging plain- 
tiffs’ standing was included in the Secretary’s answer; it was abandoned, 
however, and was not pressed in this Court. The issue in this Court dealt 
with scope of review (whether the scope of an exemption not considered in the 
proceedings determining prevailing minimum wages could be adjudicated) 
not standing to sue. 
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a showing that the party bas had such contracts within 
the preceding 12 months. Allendale Co. v. Mitchell, 29 
CCH Labor Cases 69,735, certiorari denied, 351 U.S. 909. 


B. Class Action 


Appellees seem to recognize that not all manufacturers 
have a community of interest in attacking this prevailing 
minimum wage determination. But they stigmatize those 
who do not make common cause with them as acquiescing 
in illegal action (Br. p. 48). This attack upon others in 
their industry cannot conceal the absence of the essential 
community of interest which would entitle appellees to 
represent those they attack. There is no question of 
illegal action here; the only questions involve evidentiary 
rulings in a lawful proceeding being conducted for a lawful 
purpose. Manufacturers whose interests are inconsistent 
with appellees’ are simply companies who will be pro- 
tected by the Secretary’s determination from the unfair 
competition of those who pay inadequate wages to their 
employees. As Covington Mills makes clear, this is pre- 
cisely the purpose of the Walsh-Healey Act. 

The challenge to appellees’ right to maintain this pro- 
ceeding as a class action rests upon a practical legal basis. 
In a class action, if the district court erroneously grants 
preliminary or final relief, the Secretary is barred from 
enforcing the determination as to the rest of the industry. 
If no stay is granted, many thousands of dollars in wages 
may be lost to the workers affected, while the Secretary 
seeks appellate correction of the district court’s error. 
Something akin to this occurred in Covington Mills in 
which nearly half a million dollars in back wages owed 
to workers in the 144 companies involved was tied up for 
three years of litigation. See Gellhorn and Byse, Ad- 
ministrative Law (4th ed. 1960) pp. 232-234. Where each 
party challenging a determination must prove his own 
standing, however, an erroneous district court injunction 
will affect only the parties to the litigation, and the de- 
termination can be enforced for the benefit of workers 
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and employers in the rest of the industry while the Secre- 
tary appeals. This is why the class action question is of 
such importance in this case. 


CONCLUSION 


Minimum wage determinations are the product of a 
process in which an expert judgment must be made among 
a range of statistically representative possibilities. The 
data upon which this process is based depends upon volun- 
tary reports by hundreds of separate enterprises. Without 
it, there can be no determinations. And without an in- 
violable guarantee protecting the privacy of the business 
information they volunteer, enterprises will not furnish the 
indispensable information upon which the statistical pro- 
cess depends. 

There is no alternative to disclosure of the data under- 
lying minimum wage surveys except abandonment of the 
only effective means of making wage determinations. 
When Congress extended the Administrative Procedure Act 
to Walsh-Healey determinations, St did not, at the same 
time, provide for total frustration of its policy. The two 
acts are not incompatible. For in the context of this kind 
of statistical investigation, fair administrative procedure 
does not require either violation of the pledge of good faith 
essential to the statistical process, or abandonment of pre- 
vailing minimum wage determinations. 
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For the reasons stated in appellant’s main brief and in 
this reply brief, the judgment of the district court should 
be reversed. 
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Assistant Attorney General, 
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Auan S. RosenrHat, 
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Attorneys, 
Department of Justice. 
Of Counsel: 


Cartes DonoHUE, 
Solicitor, 
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QUESTIONS PRESENTED 


In the opinion of appellees, the questions presented on 
this appeal are: 


I. Where the Secretary of Labor is required by statute 
to make minimum wage determinations on the record 
after opportunity for a hearing, and to afford parties 
to such hearing the right of cross-examination, may he 
base his determination on tabulations prepared from 
secret materials collected by his employees for that pur- 
pose, despite the fact that he has denied parties the right 
to inspect such materials on the ground that they are 
“confidential” as a matter of administrative policy? 


Il. The Secretary of Labor determined the mini- 
mum wage under the Walsh-Healey Public Contracts Act 
which manufacturers of motors and generators must 
pay in order to sell such products to the government 


under contracts for amounts in excess of $10,000. The 
Act provides that judicial review of that determination 
may be had “by any person adversely affected or 
aggrieved thereby, who shall be deemed to include any 
manufacturer of * * * articles or equipment purchased or 
to be purchased by the Government from any source, who 
is in any industry to which such wage determination is 
applicable.” Government purchases of motors and gen- 
erators under unclassified contracts subject to the Act are 
in excess of $88,000,000 annually and represent roughly 
5% of the total production of the motors and generators 
industry. Do appellees, all of whom are manufacturers 
of motors and generators, have standing to obtain judicial 
review? 


III. Are appellees in fact “adversely affected or 
aggrieved” by appellant’s minimum wage determination 
when: (a) they do substantial government business sub- 
ject to the Act and pay wages or maintain wage rates 


lower than the minimums set by appellant, so that they 
will either have to increase wages or discontinue such 
business? (b) they pay wages lower than the minimums 
set by appellant and have not obtained government busi- 
ness subject to the Act in the past, but wish to continue 
to be eligible for such business? (c¢) they pay wages 
higher than the minimums set by appellant and assert, 
without contradiction by appellant, that appellant’s de- 
termination will result in a generally higher level of 
industry wages and will thereby increase their wage 
costs? 


IV. When one or more of the appellees has standing 
to obtain judicial review of a determination by appellant 
which is applicable to hundreds of manufacturers, and 
the questions presented on that review are common to all 
manufacturers, may such appellees maintain an action to 
set the determination aside as to all manufacturers? 
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COUNTER-STATEMENT OF THE CASE 
This is an appeal from a final order of the District 
Court for the District of Columbia, entered April 5, 1963, 
per Matthews, J., setting aside, on cross-motions for 
summary judgment, appellant’s determination under the 
Walsh-Healey Public Contracts Act (49 Stat. 2036, as 
amended; 41 U.S.C. §§35-45) of minimum wages in the 

motors and generators industry (J.A. 61-62, 14-16). 


A. The Administrative Proceedings 
(1) The wage determination 
The Walsh-Healey Public Contracts Act, 49 Stat. 2036, 
41 U.S.C. §§35-45, regulates the wages and working condi- 
tions of persons employed in the manufacture or furnishing 
of goods for government agencies under contracts for 
amounts in excess of $10,000. Section 1(b) of the Act 
requires every such contract to contain a stipulation that 
the manufacturer will pay to his employees engaged in the 
manufacture or furnishing of the contract goods minimum 
wages which are not less than, 
«“e © * the minimum wages as determined by the 
Secretary of Labor to be the prevailing minimum 
wages for persons employed on similar work or 
in the particular or similar industries or groups 
of industries currently operating in the locality in 
which the materials, supplies, articles or equipment 


are to be manufactured or furnished under said 
contract * * *” (41 U.S.C. §35(b)). 


After holding a public hearing in October of 1961 (J.A. 
64, et seq.), appellant on October 17, 1962 ruled (J.A. 
14-16) that minimum wages for the two branches of the 
motors and generators industry were: 

(a) not less than $1.48 an hour in the fractional 
horsepower branch of the industry; and 


(b) not less than $1.73 an hour in the non-frac- 
tional branch. 


The wage determination is now in effect, and its viola- 
tion by a “covered” contracting manufacturer is punish- 
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able by various penalties, including blacklisting from far- 
ther government business. 49 Stat. 2036, 41 U.S.C. §§36-37. 


(2) The evidence upon which the determina- 
tion was based: the Bureau of Labor 
Statistics’ wage tables 

In making his minimum wage determination for appel- 
lees’ industry, appellant took as the basis for his decision 
a set of six wage tables prepared by the Bureau of Labor 
Statistics (hereafter “BLS”) of the Department of Labor 
from data it collected through a survey of the motors and 
generators industry (J-A- 17-27, 72, 111-115, 297-230). The 
survey had been undertaken at appellant’s direction (J-A. 
89-91, 227) for the express purpose of collecting evidence 
for use in the administrative proceedings to determine the 
minimum wages in this industry (J-A. 90-91), and was not 
a part of the regular BLS program of collecting and pub- 
lishing data on @ variety of other subjects, such as the 
cost of living, of more general public interest. 

The BLS wage tables (J.A. 17-27) tabulate in 
anonymous, statistical form the wage and employment 
data of 216 manufacturing establishments in the United 
States which, the Bureau concluded, were engaged in a 
substantial manner in the manufacture of motors and 
generators (J A. 113, 132). They are not limited to 
government contractors (J.A. 17-27, 122), but include all 
establishments with 10 or more covered employees and 
with 50% or more of their sales being made up of products 
within the motors and generators industry (J-A. 228). 
The limitations by number of employees and percentage of 
sales are statistical only, since appellant’s determination 
applies to any manufacturer with a contract to sell more 
than $10,000 worth of motors and generators to the 
government. 

The wage tables upon which appellant relied do not 
identify, nor do they permit identification of, any of the 
establishments whose data are tabulated or whose data 
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were collected and studied by BLS. With the exception 
of the establishments on whose behalf evidence was sub- 
mitted at the hearing (J.A. 168-181, 183-185, 238-250), 
there is nowhere in the record any evidence or indication 
of the establishments which are the subjects of the wage 
tables, nor of the larger number of establishments 
(J.A. 112-113) which were studied by BLS but rejected 
from the tabulation. 


(3) The policy of confidentiality 
and the BLS survey 
The BLS survey was conducted by means of a form 
questionnaire (J.A. 227-230), on which was enscribed the 
following legend: 


“The replies will be treated in confidence. The 
completed questionnaire forms will be seen only by 
sworn employees of the Bureau of Labor Statistics 
and no information identified by company name 
will be released. The nature of the tabulations 


required for prevailing minimum wage determina- 
tion may result in the showing of limited data for 
some individual establishments without identifica- 
tion by company name.” 


This legend, sometimes referred to as a pledge of con- 
fidence, is employed by BLS on all surveys which it 
conducts (J.A. 77), whether for wage determination or 
other purposes, and is considered by the Bureau to be 
essential to its efficient collection of data with the volun- 
tary cooperation of survey respondents (J.A. 56, 77). 
The decision to use the pledge in this particular case was 
made by BLS in accordance with its general policy against 
disclosure of any of the data collected by it from indi- 
vidual survey respondents (J.A. 88), and no information 
identified by company name, nor any list of the establish- 
ments studied or tabulated, has been released at any time 
either to appellees or to appellant (J.A. 49-50, 60, 98). 

While BLS conducts a great number of surveys under 
its policy of confidentiality for a wide variety of purposes. 
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surveys of the type conducted in the instant matter are 
the only ones expressly designed to collect evidence for 
use in administrative proceedings (J.A. 90-91) and repre- 
sent only a small portion of the Bureau’s work (J.A. 
78-79). 

In the present case, BLS initially surveyed 775 manu- 
facturing establishments (J.A. 112), whose identities it 
had compiled from a variety of sources: unemployment 
compensation insurance listings from each of the states 
(J.A. 111), notices of contract awards by various govern- 
ment purchasing agencies (J.A. 94), a list furnished by 
interested labor unions (J.A. 111), a list provided by 
appellees’ trade association (J.A. 111), two lists furnished 
by another division of the Department of Labor (J.A. 
111), and industrial and commercial directories (J.A. 95). 

Of the original 775 establishments, BLS determined 
that 559 were not properly within the scope of the wage 
survey (J.A. 113). Thus, the wage tables presented at 


the hearings tabulated data reported by 212 establishments 
(J.-A. 113) and estimated the data for four additional 
plants which failed or refused to report (J.A. 113-114). 


(4) The industry survey: indications of 

error in the BLS wage tables 
Although in ignorance of the identities of plants studied 
by BLS, appellees’ trade association, in advance of the 
public hearings held by appellant, conducted a wage sur- 
vey of its own (J.A. 47, 205, 224) and requested the indus- 
try members it contacted, if they had reported to BLS, 
to submit a copy of any such report to the association 
(J.A. 224). As a result of this effort, the association 
received from seventy-two establishments copies of what 
were purported to be the survey reports submitted by the 
establishments to BLS (J.A. 207). Sixty-one of those 
seventy-two establishments also answered the association’s 

own survey questionnaire (J.A. 257). 
Moreover, representatives of appellees’ association, im- 
mediately before the administrative hearings, personally 
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visited ten motor and generator manufacturing establish- 
ments and reviewed with their officials information which 
had been reported by those establishments to BLS (J.A. 
205). 

As a result of these investigations and surveys, appel- 
lees’ association compiled considerable information tend- 
ing to indicate that, because of carelessness or misunder- 
_ standing of the BLS questionnaire form, there had been 
extensive reporting of erroneous information to BLS by 
the seventy-two establishments believed by the associa- 
tion to have submitted such reports. This information 
was promptly submitted to the Bureau in advance of 
the hearings (J.A. 235-237, 257-261a), but only two cor- 
rections were made by BLS in the wage tables as a result 
of that first submission (J.A. 119-120). 

One of the difficulties encountered by appellees’ trade 
association in attempting to assess and discuss with BLS 
the extent and effect of possible reporting errors was 
the assertion by BLS that the “copies” of the BLS 


reports submitted to the association by a number of 
establishments were different from the reports of those 
establishments in the possession of BLS (J.A. 235-237). 


(5) The denial of appellees’ application for an 
administrative subpoena duces tecum to 
gain access to data underlying the BLS 
wage tables 
In February of 1961, more than seven months prior 
to commencement of the public hearings, counsel for 
appellees’ trade association requested that the Depart- 
ment of Labor either grant them an opportunity to in- 
spect the report forms on which the wage tables (not 
then yet prepared) were to be based or furnish them 
a list of the establishments whose wage and employment 
data would be included in those tables. That request 
was denied despite an offer by appellees’ counsel to work 
out a method for in camera treatment of the requested 
materials (J.A. 84-85, 223-224). 
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In late August of 1961, appellant issued a Notice of 
Hearing (J.A. 213-215) and, for the first time, made 
the BLS wage tables available to appellees’ association 
and counsel. 

Immediately prior to commencement of the hearings, 
appellees applied (J.A. 216-218) to the Hearing Exam- 
iner, pursuant to the Rules of Practice promulgated by 
appellant (41 C.F.R. §50-203.19), for a subpoena duces 
tecum requiring the Commissioner of Labor Statistics to 
produce for inspection: 


(1) The survey reports containing data under- 
lying the BLS wage tables; 


(2) The identities of establishments surveyed by 
BLS; 


(3) The identities of establishments responding 
to the BLS survey; and 


(4) Related documents. 


As a basis for such application, appellees asserted that 
the materials sought were essential to their exercise of 
the right of cross-examination (J.A. 218). In support of 
the application, appellees’ counsel submitted an affidavit 
(J.A. 222-226), asserting, on the basis of the industry 
survey and investigations, that the BLS questionnaire had 
been widely misunderstood in crucial particulars and that 
as many as two-thirds of the reporting establishments 
might have submitted erroneous data which would have 
found their way into the wage tables (J.A. 225). Those 
assertions were never controverted. 

The subpoena application was denied on the first day 
of the hearings by the Hearing Examiner (J.A. 110) after 
considerable argument of counsel (J.A. 65-71, 105-110) 
and the testimony of a government witness (J.A. 72-105). 
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(6) Evidence adduced at the hearings with 
respect to the extent of possible error in 
the wage tables 


(a) Motion to strike the wage tables 

Following the denial of appellees’ application for a 
subpoena, the BLS wage tables were admitted in evidence 
(J.A. 121). While the BLS witness through whom those 
tables had been offered and received was still on the 
stand, appellees attempted to have received in evidence 
certain affidavits from establishments which had reported 
to BLS (J.A. 136-146). Those affidavits contained state- 
ments to the effect that erroneous data, tending to inflate 
the minimum wages artificially, had been reported to BLS 
(J.A. 238-250). 

The affidavits were rejected (J.A. 141) on the ground 
that the affiants were not available for cross-examination 
purposes (J.A. 147). Appellees thereupon moved that the 
wage tables and all testimony relating to them be stricken 
on the ground, among others, that they were based on 
records which appellees had not been permitted to inspect 
(J.A. 147). 

The motion to strike was denied (J.A. 147). 


(b) Evidence of specific reporting errors by estab- 
lishments responding to the BLS survey 

In addition to the more general evidence that as many 
as two-thirds of all reporting establishments may have 
submitted erroneous data to BLS (J.A. 225), the record 
contains evidence offered by appellees’ association of 
specific additional errors committed by eight establish- 
ments (J.A. 119, 168-181, 238-250). 

Two of these reported themselves in the fractional 
branch of the industry, whereas they were properly to be 
classified in the non-fractional branch (J.A. 119). 

One establishment over-stated by 250 the number of its 
“eovered” workers (J.A. 247-248). 

One establishment should not have been included in the 
wage tables at all (J.A. 249-250). 
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Four establishments had failed to report the lowest-paid 
of their covered workers, and thus had reported (and had 
been tabulated at) rates in excess of the minimum wages 
actually paid by them (J.A. 168-181, 238-246). It appears 
that this type of error may have occurred rather exten- 
sively (J.A. 236-237, 258-259), due to a misapprehension 
by the reporting establishments that only the wages of 
employees engaged in direct production work need be 
reported (J.A. 171). This misapprehension led to the 
exclusion from the BLS wage tables of generally low-paid 
workers, such as draftsmen and tracers (J.A. 177-182, 239, 
242), operators of blueprint machines (J.A. 242), messen- 
gers (J.A. 245), and name-plate typists (J.A. 172-176). 

Had these errors not been corrected in the wage tables, 
appellant’s minimum wage determination would have been 
higher than the actual determination by three cents an 
hour in the fractional branch and four cents an hour 
in the non-fractional branch of the motors and generators 
industry (J.A. 60). 


(c) Evidence from which it 1s reasonable to believe 
that the wage tables contain additional, unknown 
and uncorrected errors 


In defining the employees whose wage rates were to be 
reported, the BLS survey questionnaire employed the 
following language: 


“For the purpose of this survey, include for the 
entire establishment all working foremen and non- 
supervisory workers engaged in processing, fabri- 
cating, assembling, packaging, inspecting, handling, 
or shipping; and janitors working around machines 
while in operation” (J.A. 229). 


It was stated on the questionnaire, that all “other” em- 
ployees were to be excluded (J.A. 229). 

In the understanding of two representatives of the 
Department of Labor, that definition did not include 
workers in fact covered by the Public Contracts Act and 
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whose wages should have been reported and tabulated 
(J.A. 150-151, 153-154). As a result of the inaccurate 
definition, establishments surveyed reported only the 
wages of direct production employees (J.A. 171), and 
confusion and error on this matter may have extended 
to as many as a third of the establishments surveyed by 
BLS (J.A. 203-204, 206). 

Each of the errors established on the record was one 
which would have tended to increase appellant’s minimum 
wage determination. In one instance, for example, the 
minimum wage reported was fifty-seven cents an hour 
higher than the minimum wage actually paid a “covered” 
worker (J.A. 48.49, 187-188). 


(7) Cross-examination of the BLS witness 
through whom the wage tables were 
received in evidence 


A representative of the Bureau of Labor Statistics who 
had supervised the conduct of the wage survey and the 


preparation of the wage tables testified at the hearing 
(J.A. 72, et seg.) and was available to appellees’ counsel 
for cross-examination (J.A. 83, 121). 

The witness described, in considerable detail, the survey 
and statistical procedures followed by his Bureau in pre- 
paring the wage tables (J.A. 111-115). On cross-examina- 
tion, however, he testified that, without refreshing his 
recollection from the data underlying the wage tables, he 
could not answer questions with respect to: the types of 
manufacturing establishments whose wage and employ- 
ment data were tabulated (JA. 122); the identities of 
establishments surveyed and studied (J.A. 125-126); the 
minimum wages estimated for establishments which had 
refused to report their data (J.A. 124); whether the wage 
tables included manufacturers of control equipment (J.A. 
131); the extent to which reporting establishments had 
indicated difficulty in understanding the questionnaire 
(J.-A. 152); or whether changes in the industry definition 
proposed at the hearing would affect the validity of the 
wage tables (J.A. 121-123). 
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‘When counsel for appellees requested that the witness 
resort to the underlying wage reports in order to refresh 
his recollection, counsel for appellant objected and the 
Hearing Examiner denied the request (JA. 126-129). 

(8) Appellant’s decisions 

On February 27, 1962, appellant’s predecessor issued a 
“Tentative Decision” (J.A. 262-277) in which, inter alta, 
he affirmed the Hearing Examiner’s denial of appellees’ 
subpoena application and motion to strike (J.-A. 266-268). 
The ground for that affirmance was principally the neces- 
sity of protecting the BLS policy of confidentiality (J.A. 
267-268). 

Appellant’s predecessor thereupon found that the dis- 
puted wage tables constituted “g sound basis” for his 
decision (J.A. 272) and made the minimum wage deter- 
mination later reaffirmed in the Final Decision (J.A. 14-16). 


B. The Appellees 


The eleven named appellees are manufacturers of 
motors and generators and members of the industry to 
which appellant’s minimum wage determination applies 
(J.-A. 4). They have sued on behalf of themselves and 
all others similarly situated (J.A. 34). 

Appellees appeared as parties in the administrative 
proceedings, both directly and as members of the National 
Electrical Manufacturers Association, which Association 
played an active part throughout those proceedings as 
a representative of industry interests (J.A. 211-212). 

Agencies of the United States Government annually 
purchase substantial quantities of the motors and gener- 
ators manufactured by appellees’ industry. In fiscal 1960, 
the total of unclassified contracts in excess of $10,000 
awarded by such agencies to motor and generator manu- 
facturers was $88,483,789 (J.A. 231). 
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C. Proceedings in the District Court 


On November 24, 1962, thirty days after the effective 
date of appellant’s minimum wage determination, appellees 
commenced proceedings in the District Court for the 
District of Columbia (J.A. 1). Their complaint (J.A. 
3-12) sought a declaratory judgment that appellant’s 
determination is null and void and an injunction against 
application or enforcement of that determination (J.A. 
11-12). On January 4, 1963 appellees moved (J.-A. 29), 
with supporting affidavits (J.A. 30-52), for a preliminary 
injunction. 

Without having answered the complaint, appellant 
moved to dismiss and’ in the alternative for summary 
judgment (J.A. 53-56) on the grounds that all appellees 
lacked standing to sue, that a class action was improper, 
and that, in any event, appellant was entitled to judgment 
as a matter of law. Appellees thereupon filed a cross- 
motion for summary judgment (J.A. 57). 

Upon these motions, and the argument of counsel, the 
District Court entered on April 5, 1963 its order finding 
that appellees had standing and setting aside the wage 
determination (J.A. 61-62). 


ADDITIONAL STATUTE INVOLVED 


Section 10 of the Walsh-Healey Public Contracts Act 
(49 Stat. 2036, 41 U.S.C. §§35-45), as added by the Ful- 
bright Amendment (66 Stat. 308, 41 U.S.C. §43a), contains, 
in addition to the parts thereof which appear at page 15 
of Appellant’s Brief, the following pertinent provision: 

“(¢) Notwithstanding the inclusion of any stipula- 
tions required by any provision of sections 35-45 of 
this title in any contract subject to said sections, any 
interested person shall have the right of judicial 
review of any legal question which might otherwise 
be raised, including, but not limited to, wage deter- 
minations and the interpretation of the terms ‘local- 
ity,’ ‘regular dealer,’ ‘manufacturer,’ and ‘open 
market.’ ” 


SUMMARY OF ARGUMENT 
1. 


Appellant’s minimum wage determination was based 
entirely upon anonymous, statistical, tabular evidence 
which was shown to have been derived from data obtained 
through use of a widely misunderstood survey and to con- 
tain significant errors. Appellees’ timely efforts to gain 
access to the data underlying that evidence were denied 
by appellant on the ground that such data were “confiden- 
tial” by reason of administrative policy, and not because 
of any statutory provision. 

The District Court correctly held that such denial was 
also the denial to appellees of their right to a fair hearing 
on the record and their right, under the Administrative 
Procedure Act, to cross-examination required for a full 
and true disclosure of the facts. 

Congress, in enacting the Fulbright Amendment to the 
Walsh-Healey Public Contracts Act, intended the “fall 
force” of the Administrative Procedure Act, including the 
right to cross-examination, to apply to minimum wage 
proceedings. The Federal Reports Act is in no way 
involved in this matter, since it applies only to transfers 
of information from one government agency to another. 

Where there is a right to cross-examine, and evidence 
central to the proceedings is involved, the underlying data 
supporting survey evidence offered for the proof of facts 
must be made available in order to serve the purposes 
normally accomplished by cross-examination. The require- 
ment that such data be available for inspection applies as 
fully to rule-making proceedings (Willapoint Oysters, Inc. 
y. Ewing, 174 F. 2d 676 (9th Cir. 1949), as it does to rate- 
making proceedings (Powhatan Mining Co. v. Ickes, 118 
F. 2a #05 (6th Cir. 1941)) and to cases in federal courts 
(Judicial Conference of the United States, “Handbook of 
Recommended Procedures for the Trial of Protracted 
Cases,” Ch. VII, B, 25 F.R.D. 355). 
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Norwegian Nitrogen Co. v. United States, 288 U. S. 294 
(1933) and Red Star Manufacturing Co. Vv. Grimes, 95 
U. S. App. D.C. 244, 221 F. 2d 524 are inapposite. In the 
first, the petitioner had no right of cross-examination 
under the statute. In the second, the tabular evidence did 
not affect the petitioner’s position and the Administrative 
Procedure Act was inapplicable. 

An administrative policy of “eonfidentiality” must give 
way to a demonstrated need for the suppressed evidence, 
even when that evidence has been collected pursuant to a 
“pledge” of confidential treatment. Boeing Airplane Co. Vv. 
Coggeshall, 108 U. S. App- D.C. 106, 280 F. 2d 654 (1960). 
Appellant cannot rely on such a policy here, since he 
knowingly chose to collect the suppressed evidence by a 
method which would make it subject to such policy, and 
alternative methods of collection were available to him. 

The need for the underlying documents was particu- 
larly critical in this case. They had been used by appel- 
lant’s employees to construct the tabulations on which 
his determination was based. Those tabulations were 
shown to have contained important errors. It was also 
demonstrated that there was substantial probability of a 
high degree of additional error, which could not be cor- 
rected on the record by appellees without access to the 
underlying documents. The questionnaire used in the 
survey to collect the data was erroneous on & critical 
point, was widely misunderstood and resulted in the 
collection of unreliable data. There is expert testimony 
that the survey was, and is, unreliable. Cross-exami- 
nation of the “expert” who supervised the survey was 
not, and was not intended to be, a substitute for the 
underlying documents. In his testimony, he could not, 
or would not, testify to anything about the survey other 
than the methods used by him, and was not permitted by 
the Hearing Examiner to refresh his recollection from 
the underlying documents, although he conceded that the 
validity of his survey could not be tested without re- 
course to the underlying documents. 
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Appellees objected at the first appropriate opportunity 
to appellant’s use of the policy of confidentiality to sup- 
press evidence and deny cross-examination. Such ob- 
jection was fruitless, and would have been so at whatever 
time it was made, since appellant’s employees testified 
that this policy is followed absolutely as a matter of 
unilateral administrative decision. 

When Congress applied the “full force” of the Ad- 
ministrative Procedure Act to minimum wage determina- 
tions, it did not intend that appellant should have the 
option of tailoring that Act to his own measurements. 


IL. 


The District Court was correct in holding that ap- 
pellees have standing to obtain judicial review of appel- 
lant’s determination. There is an actual controversy 
where, as here, appellees assert that appellant has vio- 
lated the statutes under which he makes such determi- 
nations. Reade v. Ewing, 205 F. 2d 630 (2d Cir. 1953). 
Where there is such controversy, Congress may by stat- 
ute confer standing on any person or class of persons to 
obtain judicial review to prevent such violation. Asso- 
ciated Industries v. Ickes, 134 F. 2d 694 (2d Cir. 1943). 

In the Fulbright Amendment, Congress conferred 
standing on any person who, without more, is in the 
industry to which the wage determination applies and 
manufactures products “purchased or to be purchased by 
the Government from any source.” Such persons are 
“deemed” to be adversely affected or aggrieved. All 
appellees are clearly within the group so designated by 
Congress to have standing. Ruth Elkhorn Coals, Inc. v. 
Mitchell, 101 U. S. App. D.C. 313, 248 F. 2d 635 (1957), 
certiorari denied 355 U. S. 953. 


Ill. 


In any event, the District Court was patently right on 
the jurisdictional issue, since appellees are in fact persons 
“adversely affected or aggrieved.” Five of them do sub- 
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stantial government business subject to the Walsh-Healey 
Act and pay wages below the minimums set by appellant. 
Three of them pay wages below the minimums and will 
be seriously injured if they become ineligible for govern- 
ment contracts. And three of them will be forced to 
increase costs to meet increased competition for labor in 
the industry, since the effect of appellant’s determination 
is, and is intended to be, to increase generally the wage 
levels in the industry. 


IV. 


The District Court was plainly right in setting appel- 
lant’s wage determination aside generally. This was a 
proper class action, in view of the very large number of 
manufacturers to whom it applies and the fact that the 
procedural rights denied by appellant are common to all. 
It is immaterial that some members of the class may not 

have appeared in the administrative proceeding. Parker 
v. Lester, 227 F. 2d 708 (9th Cir. 1955). 

In any event, and even if only one of the appellees 
had standing, the proper remedy was to set the determi- 
nation aside in its entirety. Armour & Co. v. Freeman, 
113 U. S. App. D.C. 37, 304 F. 2d 404 (1962), certiorari 
denied 370 U. S. 920. It is the validity of the determina- 
tion, not its particular applicability, which was here in 
question. B. F. Goodrich Co. v. Federal Trade Commis- 
sion, 93 U. S. App. D.C. 50, 208 F. 2d 829, 834 (1953). 


POINT I 
The District Court Properly Held That Appellees 
Were Denied The Fair Administrative Hearing Guar- 
anteed To Them By Law, Since Appellant Improperly 
Suppressed Their Efforts To Show The True Facts. 


The 1952 Fulbright Amendment to the Walsh-Healey 
Public Contracts Act was intended to apply the “full 
force” of the “procedural safeguards” of the Administra- 
tive Procedure Act to minimum wage determination pro- 
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ceedings (H.R. Conf. Rep. No. 2352, page 27, 82d Cong. 
2d Sess. 1952), and Section 10(a) of the Walsh-Healey 
Act specifically effectuates that intention. 66 Stat. 308, 
41 U. S. C. §48a(a). 

Minimum wage hearings under the Walsh-Healey Act 
must be made “on the record after opportunity for a hear- 
ing,” 66 Stat. 308, 41 U. S. C. §48a(b), and thus are sub- 
ject to the procedural standards required for such hear- 
ings, 60 Stat. 241, 5 U. S. C. §1003(b), including those 
found in 60 Stat. 241, 5 U. S. C. §1006(c): 

“Every party shall have the right to present his 
case or defense by oral or documentary evidence, to 
submit rebuttal evidence, and to conduct such cross- 
examination as may be required for a full and true 
disclosure of the facts.” 

Jt is abundantly clear, as the District Court held (J.A. 
61-62), that appellees were denied their right “to submit 
rebuttal evidence and to conduct such cross-examination 


as may be required for a full and true disclosure of the 
facts.” 


A. Appellant Unreasonably 
Suppressed the Truth. 


Appellees had made their information with respect to 
errors in the wage survey available to BLS, but the Bureau 
refused, except in three instances, to check such informa- 
tion with the reporting companies (J.A. 134-135, 225-226, 
235-237). Appellees were denied access to the documents 
from which the wage tables had been prepared as well as 
to a simple list of the names of establishments included in 
the tabulations (J-A. 216-218, 110). When the Bureau of 
Labor Statistics witness who had supervised the survey, 
and through whom it was introduced into evidence, was 
cross-examined, he could not or would not answer basic 
questions about the content of the wage tables (J.A. 122, 
193, 124, 125-126, 131). A request by appellees that the 
BLS witness refresh his recollection by review of the 
documents underlying the wage tables was denied on the 
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ground that this was, in effect, a repetition of appellees’ 
subpoena application, which previously had been denied 
(J.A. 126). When affidavits correcting information previ- 
ously supplied to BLS were refused admission in evidence, 
a suggestion that the BLS witness contact the affiants to 
satisfy himself on the propriety of the sworn corrections 
was rejected (J.A. 142-145). 


B. The Tabulations Upon Which Appellant’s 
Determination Was Based Are Grossly 
Inaccurate. 

Despite the determined resistance they faced at the 
administrative hearing, appellees were able to demon- 
strate that the questionnaires used to collect data by 
BLS were misunderstood in critical particulars and 
resulted in critical errors in the wage tables. 

The most important information on the BLS ques- 
tionnaire form (J.A. 227-230) for purposes of a mini- 
mum wage determination is the lowest-paid “covered” 
worker reported, since each respondent’s report is 
counted in the wage tables at that single wage rate. 
Therefore, if accurate information is to be supplied, the 
definition of what workers are “covered” must be under- 
stood, because failure to report even a single “covered” 
employee at a low wage rate will result in having the 
entire establishment counted at a rate higher than the 
minimum wage that in fact was paid. 

The witness who supervised collection of the data for 
BLS admitted that at the time he was engaged in that 
function he had not been aware that certain types of 
employees covered by the Walsh-Healey Public Contracts 
Act were intended to be reported in supplying data on 
the questionnaire (J.A. 150-151). Similar misinterpre- 
tations of the questionnaire definitions by respondents 
to the survey are evidenced in some of the affidavits and 
testimony introduced by appellees (J.A. 168-182, 238- 
246). The expert from the Wage and Hour and Public 
Contracts Divisions of the Labor Department agreed 
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that there was “a distinct possibility” that persons 
responding to the questionnaire would misunderstand 
the critically important definitions in the form (J.A. 
154). In fact, in connection with a subsequent question- 
naire survey to determine prevailing minimum wages for 
the Engines and Turbines Industry, corrections in this 
crucial definition were adopted by the Labor Depart- 
ment to minimize the occurrence of such misunderstand- 
ings (JA. 153-154). 

The potential magnitude of errors by reporting com- 
panies is graphically illustrated by the correction of 
fifty-seven cents per hour in the minimum wage reported 
by one large establishment with nearly 1,000 “covered” 
employees (J.A. 48-49, 168, 187-188). Such were the 
nature of the corrections appellant describes as “minor 
improvements” (Appellant’s Brief, p. 41). A manu- 
facturer forced to raise the wage of one employee by 
fifty-seven cents per hour would find himself with a 
“minor” addition to his payroll of more than $1,100.00 
per year. 

Appellees discovered and brought to the attention of 
BLS possible misunderstanding by one-third of all 
establishments of the critical “workers covered” defini- 
tion in the questionnaire (J.A. 259-260), and BLS 
agreed that, in nearly all such cases, the facts upon 
which that deduction was based were correct (J.A. 236). 
But it declined to contact more than one of these com- 
panies (J-A. 237). 

Faced with the Labor Department’s surprising lack of 
concern for the accuracy of its survey, appellees’ counsel 
visited ten establishments in the short time remaining 
before the administrative hearing (J-A. 205-206). Of 
these ten establishments, eight had reported incorrectly 
to BLS, and corrections in the wage tables were made 
despite severe opposition by the Labor Department (J.A. 
119-120, 183-193, 205). It is hardly surprising that an 
expert industry witness concluded that the BLS wage 
survey was unreliable (J.A. 206). 
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It is rather remarkable that the corrections and conces- 
sions as to this survey’s unreliability that are in the 
record were ever obtained by appellees. They have never 
known to whom the Labor Department went for informa- 
tion, and have never known the identity of the bulk of 
the persons who supplied the data for the tabulations 
utilized by the Secretary of Labor to determine the mini- 
mum wage rates to which they are presently subjected. 
It is stipulated that such information is nowhere con- 
tained in this record (J.A. 60), and it is admitted that 
even the Secretary of Labor has been denied access to 
such information (Appellant’s Brief, p. 40). How, under 
these circumstances, can appellant properly have evaluated 
the survey’s worth? 

C. Where Survey Evidence Is Used to Prove Facts, 
the Underlying Documents Must Be Made 
Available to Serve the Purposes Normally 
Accomplished by Cross-Examination. 

Whatever the nature of the proceedings in which survey 
evidence is used, it has uniformly been required that, where 
there is a right to cross-examination and the survey is used 
to prove important facts, the documents underlying the sur- 
vey must be made available. Since such surveys are 
admissible as exceptions to the hearsay rule, and the 
original sources (here the reporting companies) need not 
be produced for cross-examination, it is essential that the 
underlying documents be available to accomplish the pur- 
poses normally served by cross-examination. 

This requirement is as applicable in all types of admin- 
istrative proceedings, Powhatan Mining Co. v. Ickes, 118 
F. 2d 105, 109 (6th Cir. 1941); Willapoint Oysters, Inc. 
vy. Ewing, 174 F. 2d 676 (9th Cir. 1949), cert. den. 338 U.S. 
860 (1949), as it is in the federal courts. Thus, page 71 
of the “Handbook of Recommended Procedures for the 
Trial of Protracted Cases,” 25 F.R.D. 355, recommends 
with respect to summaries and tabulations that, “The 
underlying data, together with the proposed exhibits or 
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summary testimony, should be made available to oppos- 
ing counsel sufficiently in advance of the time they are 
to be offered to permit all objections to be raised and, 
if possible, resolved prior to the offer.” 

By the use of semantic gymnastics, appellant argues 
that appellees were not deprived of any rights in this 
case by reason of his refusal to allow them inspection 
of the underlying documents. Instead, he suggests that 
appellees were merely seeking “discovery” (Appellant’s 
Brief, pp. 30, 33-34). 

Whatever labels may be applied, it is clear from the 
record that, in seeking to inspect the data underlying 
the wage tables on which appellant’s determination was 
pased, appellees were asserting important rights which 
are entitled to protection by the courts. The Labor 
Department’s own expert witness, a BLS functionary 
who had supervised the motors and generators survey, 
testified that it is generally impossible to assess the 
validity of @ summarized tabulation without access to 
the reports on which the tabulation is based (J.A. 99). 
Certainly then, it is impossible without access to the 
underlying documents to have “snch cross-examination as 
may be required for a full and true disclosure of the 
facts” (60 Stat. 241,5 U.S.C. § 1006(c)). 

The authorities on survey evidence cited by appellant 
agree it is essential that the underlying documents be 
made available, and they treat the problem in terms of 
cross-examination. See 1 Davis, Administrative Law 
Treatise, p. 593; 2 Davis, Administrative Law Treatise, 
p. 328 et seq.; Barksdale, The Use of Survey Findings as 
Legal Evidence, pp. 115, 129, 131, 144, 148 (1957). 

The requirement that underlying documents be made 
available to serve the purposes of cross-examination is 
particularly important when, as in the instant case, the 
survey questionnaires have been misunderstood. Thus, 
survey evidence gathered by the government was rejected 
in so far as it was based upon definitions which might 
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have been misunderstood. United States v. National 
Homes Corp., 196 F. Supp. 370, 373 (N.D. Ind. 1961). 

Appellant has cited no authority for his startling prop- 
osition that the fundamental purpose of cross-examina- 
tion—to provide some assurance of reliability—can be 
preserved with tabular evidence when access to the under- 
lying documents is denied. American Luggage Works v. 
United States Trunk Co., 158 F. Supp. 50 (D. Mass. 
1957), affirmed 259 F. 2d 69 (1st Cir. 1958) concerned an 
“opinion” survey which was not offered to prove facts. 
G. & C. Merriam Co. v. Syndicate Publishing Co., 207 
Fed. 515 (2d Cir. 1913), appeal dismissed 237 U. 8. 618 
(1915), dealt with the preface to a dictionary and has no 
application to the case at bar. (Both cases cited at page 
31 of Appellant’s Brief). 


D. Appellees Were Denied Fundamental Pro- 
cedural Rights Assured Them by the Fulbright 
Amendment and the Administrative Procedure 


Act. 


Prior to 1952, Section 4 of the Administrative Procedure 
Act (60 Stat. 238, 5 U. 8. C. §1003) excepted matters relat- 
ing to public contracts from the requirements of that Act. 
In adopting the Fulbright Amendment, Congress required 
that appellant observe the full force of the fair hearing 
procedures embodied in the Administrative Procedure 
Act; he does not have the option of tailoring those pro- 
cedures to his own measurements. 

Thus, the Conference Report which accompanied the 
final version of the Fulbright Amendment stated the inten- 
tion of Congress in these rather emphatic terms: 

“Subsection (b) of Section 10 provides that all 
wage determinations by the Secretary of Labor 
under section 1(b) of the Walsh-Healey Act shall 
be made on the record after opportunity for an 
agency hearing. The effect of this language is to 
compel compliance by the Secretary of Labor with 
the requirements of sections 7 and 8 of the Adminis- 
trative Procedure Act (relating to hearings and 
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decisions) as a prerequisite to the making of a 
determination of the prevailing minimum wages in 
an industry. The full force of the procedural safe- 
guards contained in the Administrative Procedure 
Act is thereby brought into play insofar as these 
controversial determinations are concerned.” (H.R. 
Conf. Rep. No. 2352, 82d Cong. 2d Sess., p. 27 
(1952).) 

The right to cross-examination was clearly denied these 
appellees by reason of appellant’s refusal to allow them 
even a limited inspection of the data underlying the crucial 
wage tables. The District Court was emphatically right in 
so holding on the authority of Powhatan Mining Co. v. 
Ickes, 118 F. 24 105 (1941). In that case, the Sixth Circuit 
Court of Appeals might also have had the instant contro- 
versy in mind when it said (at page 109) : 

“The situation is that the Division’s employees 
made the tabulations from material to which it had 
full access, from material ordered by statute to be 
held ‘confidential,’ and hence withheld from peti- 
tioners. The Division introduced tabulations as 
evidence, and objected to giving information which 
was essential for proper cross-examination. The 
disadvantages that result from the fact that the 
administrative bodies exercise both executive and 
quasi judicial functions have often been discussed. 
Doubtless the Congress, to which decision of such 
questions is confided, considered that the conven- 
ience of the process and the resulting expedition of 
public business justified the merging of the func- 
tions. But we have seen no other instance in which 
such an administrative agency has, by adopting 
rules which provide for tabulations based on secret 
material within its own possession, created evidence 
to be used against parties to a controversy before 
the administrative agency, and has ruled that the 
evidence cannot be attacked by the ordinary meth- 
ods of cross-examination. 

“We think that procedure violates the essential 
canons of fairness laid down by the Supreme Court.” 
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Accord, in a rule-making proceeding, Willapoint Oysters, 
Inc. v. Ewing, 174 F. 2d 676 (9th Cir. 1949), cert. den. 
338 U. S. 860 (1949), rehearing den. 339 U. S. 945 (1950). 

Appellant nevertheless urges that he should continue to 
enjoy the privileged status of his predecessors prior to 
the Fulbright Amendment (Appellant’s Brief, pp. 4447). 
He suggests, in short, that the cross-examination require- 
ment does not apply to the evidence upon which his mini- 
mum wage determinations are based and refers us to 
Norwegian Nitrogen Products Co. v. United States, 288 
U. S. 294 (1933) and Red Star Manufacturing Co. v. 
Grimes, 95 U. S. App. D.C. 244, 221 F. 2d 524 (1954). 

In Norwegian Nitrogen, the controlling statutes did not 
grant any right of cross-examination (288 U. S. at 316) 
and the hearings were merely advisory in their nature. 
Mr. Justice Cardozo was most careful in his opinion to 
distinguish between the advisory proceeding with which 
he was concerned, and other proceedings that “ordain” (at 
page 318), as does the Department of Labor in making 
minimum wage determinations. He pointed out that the 
test with respect to the type of hearing required “must be 
adapted to the consequences that are to follow, to the 
attack and the review to which their orders will be subject” 
(at page 319). 

Mr. Justice Cardozo particularly stressed that another 
section of The Tariff Act, different from that on which his 
petitioner relied, provided for hearings “‘at which the 
parties and their attorneys shall have the opportunity to 
introduce evidence and to hear and cross-examine the 
witnesses of the other parties and to inspect all samples 
and all papers admitted or offered as evidence.’” Ibid., 
at 316. “This,” he concluded, “is the way that Congress 
spoke when it wished to attach to an administrative pro- 
ceeding the incidents of a trial in court.” 

In the instant case, the tabular evidence which is the 
center of controversy is also the sole basis for the appel- 
lant’s determination. In Red Star, however, Judge Bazelon 
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specifically pointed out that the “confidential” information 
withheld from the petitioner could not possibly have 
harmed him, because it was relevant only to that portion 
of the statute which related to mainland firms, not to 
Puerto Rican firms such as petitioner. Moreover, the 
statute controlling the Red Star proceedings provided only 
that interested persons should have an opportunity to be 
heard, and it did not apply the procedural safeguards of 
the Administrative Procedure Act. (See the statute 
there involved prior to subsequent amendment, 63 Stat. 
916.) 


E. Neither Administrative Convenience Nor Ad- 
ministrative Policy May Be Used to Deny Pro- 
cedural Standards Required by Law. 

The real issue in this case is whether administrative 
convenience may excuse appellant’s refusal to observe the 
fundamental procedural safeguards provided for private 
parties by the Congress. In the factual context here pre- 
sented, the issue becomes whether the Secretary of Labor 
may use his Bureau of Labor Statistics, with prior knowl- 
edge of its policy of confidentiality, when that method of 
gathering evidence effectively prevents affected parties 
from testing the accuracy of such evidence. 

Essentially the same question was before this Court in 
Boeing Airplane Co. v. Coggeshall, 108 U. S. App. D.C. 
106, 280 F. 2d 654 (1960). Boeing sought to subpoena 
data relating to costs and prices of competitors for use 
in a renegotiation proceeding. The Renegotiation Board 
pleaded a regulation prohibiting disclosure of such data, 
which had been submitted to it under a promise of con- 
fidential treatment. Judge Washington, speaking for the 
Court, rejected the Board’s argument that companies 
would be reluctant to submit the data in the future if the 
pledge of confidentiality were not adhered to (280 F. 2d 
at 661): 


“But even if disclosure would somehow impair the 
Board’s fact-finding processes, the effect on the 


Board seems insignificant compared to the impor- 
tance of this information to the Tax Court in dis- 
charging its duty, affecting both Boeing and the 
public treasury, to arrive at a fair and accurate 
computation of excess profits.” 


The position assumed by the Secretary of Labor in this 
case is indistinguishable from the situation in Boeing. 
This Court’s determination in the Boeing decision is 
wholly consistent with other recent decisions that the 
government may not suppress facts to the detriment of 
those citizens with whom it deals. Roviaro v. United 
States, 353 U. S. 53 (1957); Jencks v. United States, 353 
U. S. 657 (1957); Communist Party of the United States 
v. Subversive Activities Control Bd., 102 U. S. App. D.C. 
395, 254 F. 2d 314 (1958); N.L.R.B. v. Adhesive Products 
Corp., 258 F. 2d 403 (2d Cir. 1958). 

Appellant’s denial of the cross-examination right in this 
case rests upon no better footing than his vigorous con- 
tention that he must be free to use the Bureau of Labor 
Statistics for survey purposes in minimum wage proceed- 
ings and that the Bureau’s many diverse collection efforts 
will be destroyed if it is compelled to disgorge the informa- 
tion sought by appellees. While this contention appears to 
be completely answered by Boeing Airplane Co. v. Cog- 
geshall, supra, it also has little factual basis when exam- 
ined. 

Appellees do not contest the importance of the work 
performed by the Bureau of Labor Statistics, and they 
do not quarrel with the Bureau’s strict adherence to its 
pledge of confidentiality in all of the other work that it 
performs. But Walsh-Healey minimum wage proceedings 
are another matter. Of great significance is the record 
testimony here by the BLS witness that Walsh- 
Healey minimum wage proceedings were the only ones of 
which he was aware wherein the Bureau of Labor Statis- 
ties collected data for the purpose of introducing its 
results into evidence in an administrative proceeding 
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(J.A. 90-91). Furthermore, to state that the Bureau of 
Labor Statistics could not collect data for Walsh-Healey 
purposes without its self-imposed pledge of confidentiality 
is pure speculation; BLS has never tried to do it any 
other way (J.-A. 89, 92). The further suggestion that 
manufacturing companies would not continue to cooperate 
voluntarily in a questionnaire survey which either ex- 
cluded the confidentiality statement entirely, or qualified 
it to permit in camera examination by counsel for parties 
at the hearing, is wholly speculative. 

Nor is the Secretary’s contention that the Bureau of 
Labor Statistics is his only reasonable source of evidence 
founded in fact. An obvious alternative is found in the 
statute itself: the Congress has provided the Secretary 
with broad subpoena powers under Section 5 of the Act 
(49 Stat. 2038, 41 U. S. C. §39; 41 C. F. R. §50-203.19). 
The testimony at the hearing by the survey expert from 
BLS was that data collection by subpoena probably would 
be feasible (J.A. 92). 

Additionally, other practicable alternatives are avail- 
able since the Secretary has utilized them as his basis for 
wage determinations for other industries. The recent 
“Tentative Decision in Determination of Prevailing Mini- 
mum Wages for the Electric Lamp Industry” relied upon 
a private survey prepared by a management consultant 
(27 Fed. Reg. 12960, December 29, 1962). The “Tentative 
Decision in the Bituminous Coal Industry” indicates that 
trade union collective bargaining agreements were the 
evidentiary basis for the wage determination (23 Fed. 
Reg. 3933, June 5, 1958). The minimum wage for “pro- 
duction-connected” workers in the “Tentative Decision for 
the Machine Tools Industry” was based upon a trade 
association survey (27 Fed. Reg. 898, January 31, 1962). 

It is thus apparent that appellant has a wide variety of 
alternatives that can be utilized, instead of his present 
procedure, which would avoid conflict with the procedural 
requirements established by the Congress for determina- 


tion of minimum wages under the Walsh-Healey Pub- 
lic Contracts Act. The Bureau of Labor Statistics need 
not “go out of business” (Appellant’s Brief, p. 38) ; it need 
only go out of the business of denying due process of law. 


F. An Attempt to Disguise the Issue—Appellant’s 
Unsupported Inferences and Afterthoughts. 

Appellant suggests that appellees’ real objective in seek- 
ing access to the underlying documents was the discovery 
of competitive business information. (Appellant’s Brief, 
p- 30.) That suggestion simply is not true. Counsel for 
appellees offered to accept this essential information on an 
in camera basis, not to be disclosed even to their own 
clients. (J.A. 85, 223-224.) 

The Secretary also suggests that disclosure of the under- 
lying documents would have violated the Federal Reports 
Act, 56 Stat. 1079, 5 U. S. C. §139(b) (Appellant’s Brief, 
p- 39). This argument might well be disposed of by 
simply noting that it was not urged in the administrative 
determination or in the Court below. Burlington Truck 
Lines v. United States, 371 U. S. 156, 168 (1962); Grace 
Line, Inc. v. Federal Maritime Board, 263 F. 2d 709, 711 
(2d Cir. 1959). 

In any event, however, the Federal Reports Act on its 
face is inapplicable. By its terms, Section 4(b) of that 
Act, 5 U. S. C. §139(b), is limited to transfer of informa- 
tion obtained by one Federal agency “to any other Fed- 
eral agency.” In a sophistic attempt to bring himself 
within the purview of the statute’s language, the Secre- 
tary argues that release by his employees in the Bureau 
of Labor Statistics of information, which might be placed 
in the record of his determination of prevailing minimum 
wages under the Walsh-Healey Act, is a transfer from 
one Federal agency to another. Has the Secretary of 
Labor relinquished control of his own employees? (Cf. 
37 Stat. 737, 29 U. S. C. §2). Furthermore, compliance 
with the request for a subpoena duces tecum would not 
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have transferred information to a Federal agency; it 
would have gone to a private party. 

The real purpose of the Federal Reports Act is to 
prevent the government from using materials against an 
individual in contravention of prior promise. See United 
States v. Caserta, 199 F. 2d 905 (3rd Cir. 1952). 

The Secretary argues that failure to object to the con- 
fidentiality pledge on the BLS questionnaire, a pledge 
that was not requested by any manufacturer (J.A. 88), 
somehow waives the exercise of rights at the public hear- 
ing (Appellant’s Brief, pp. 3435). He neglects to add 
that such a request would have been fruitless since BLS 
always insists upon the confidentiality requirement (J.A. 
55-56, 85). Appellees did object to denial of access to the 
questionnaires when they first became aware of the po- 
tential problems it contained, some seven months prior 
to the public hearing (J.A. 293-224). Furthermore, the 
so-called “pledge of confidentiality” results from a gen- 
eral policy of the Bureau of Labor Statisties (J.A. 97) 
and the decision to use that pledge is made by BLS 
(J.A. 88) regardless of whatever objections might be 
made to it (J.A. 85). 

Another argument by appellant, based upon appellees’ 
confidential treatment of the returns to their own survey 
(Appellant’s Brief, p. 35), is quite beside the point, since 
appellees did not offer any wage tables in evidence and 
had, in any event, made those retarns available to BLS 
prior to the hearing (J.A. 91-92, 235-237). 

Finally, the suggestion that appellees’ own efforts and 
investigations supplied the needs left unsatisfied by the 
denial of cross-examination is absurd on its face. In- 
deed, the record is clear that the information so pain- 
fully obtained by appellees from such a limited number 
of companies was, as Labor Department counsel pointed 
out in the administrative proceeding, “frequently not the 
rates actually reported” (J.A. 173) by those same com- 
panies to BLS (J.A. 235-237). 
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POINT II 


The District Court Correctly Held That These 
Appellees Have Standing, Since An Actual Contro- 
versy Exists Over Appellant’s Abuse Of His Statutory 
Powers, And Congress Has Conferred On Appellees, 
As Members Of The Affected Industry, Standing To 
Bring Suit To Prevent Such Abuse. 


The short answer to the jurisdictional issues raised on 
this appeal and in the Court below is that appellees have 
standing in this controversy because Congress conferred 
it upon them in adopting the 1952 Fulbright Amendment 
(66 Stat. 308, 41 U.S. C. §48a) to the Walsh-Healey Pub- 
lic Contracts Act (49 Stat. 2036, 41 U.S. C. §§35-45). That 
amendment plainly states, and it was the intention of 
Congress, that a manufacturer of products to which a 
particular wage determination applies has standing to 
obtain judicial review of that determination. He is, mm 
the words of the statute, “deemed” to be a person ad- 
versely affected or aggrieved, and no farther jurisdic- 
tional inquiry is required once the manufacturer’s mem- 
bership is established in the industry to which the chal- 
lenged determination applies (66 Stat. 308, 41 U. S. C. 
§43a(b).) 

Although a “legal right” (Perkins v. Lukens Steel, 310 
U. S. 113 (1940)) or the invasion of a “private substan- 
tive legally protected interest” (see cases collected in 
Associated Industries v. Ickes, 184 F. 2d 694 (2d Cir. 
1943) at pages 700-701) is a prerequisite at common law 
for standing to obtain judicial review of administrative 
orders, Congress may by statute confer on any person or 
designated group of persons standing to bring an action 
in the federal courts to prevent an official of the govern- 
ment from abusing his statutory powers or from violat- 
ing the obligations which Congress has placed upon him. 
Associated Industries v. Ickes, 134 F. 2d 694 (2d Cir. 
1943), vacated for mootness 320 U. S. 707 (1940). Com- 
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pare, Federal Communications Commission v. Sanders, 
309 U. S. 470 (1940), where the applicable statute provided 
for judicial review “by any person aggrieved or whose 
interests are adversely affected,” and the competitor of 
an FCC licensee was held to have standing, with Alabama 
Power Co. v. Ickes, 302 U. S. 464 (1938) where, in the 
absence of any such statute, standing was denied since 
the plaintiff had no common law or statutory right to be 
free from competition. 

The allegations of appellees, successfully established in 
the District Court, that appellant’s determination was 
made in violation of the procedural requirements of the 
Public Contracts and Administrative Procedure Acts dis- 
close a case or controversy. Federal Communications 
Commission v. Sanders, 309 U. 8. 470, 477 (1940) ; Reade 
vy. Ewing, 205 F. 2d 630 (2d Cir. 1953). 

Where an actual justiciable controversy, such as that 
between these appellees and the appellant exists, Con- 
gress may, in effect, create a class of private Attorney 
Generals to bring that controversy before the courts as a 
representative of the public interest. See Davis, “Stand- 
ing to Challenge Governmental Action,” 39 Minn. L. Rev. 
353 (1955). Since we are unable to improve upon, with- 
out plagiarizing, Judge Frank’s analysis of this matter 
in Associated Industries v. Ickes, 134 F. 2d 694 (2d Cir. 
1943), we take the liberty of quoting from his opinion at 
some length: 

“While Congress can constitutionally authorize no 
one, in the absence of an actual justiciable contro- 
versy, to bring a suit for the judicial determination 
either of the constitutionality of a statute or the 
scope of powers conferred by a statute upon govern- 
ment officers, it can constitutionally authorize one 
of its own officials, such as the Attorney General, 
to bring a proceeding to prevent another official 
from acting in violation of his statutory powers; 
for then an actual controversy exists, and the Attor- 
ney General can properly be vested with authority, 
in such a controversy, to vindicate the interest of 
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the public or the government. Instead of designat- 
ing the Attorney General, or some other public 
officer, to bring such proceedings, Congress can 
constitutionally enact a statute conferring on any 
non-official person, or on a designated group of 
non-official persons, authority to bring a suit to 
prevent action by an officer in violation of his 
statutory powers; for then in like manner, there is 
an actual controversy, and there is nothing con- 
stitutionally prohibiting Congress from empowering 
any person, official or not, to institute a proceeding 
involving such a controversy, even if the sole pur- 
pose is to vindicate the public interest. Such 
persons, so authorized, are, so to speak, private 
Attorney Generals” (p. 704). 


Thus, where a controversy exists, Congress may confer 
standing to represent the public interest upon any person, 
even one who does not himself have any independent inter- 
est in the controversy, as in the case of informers’ statutes 
United States ex rel. Marcus v. Hess, 317 U. 8. 537 (1948). 

In the Fulbright Amendment (66 Stat. 308, 41 U. S. C. 
§43a), Congress did not bestow standing quite so widely 
as it might have. In designating the class of persons with 
standing to challenge abuses of the statutory scheme, it 
provided that: 

“(b) All wage determinations under section 1(b) 
of this act shall be made on the record after oppor- 
tunity for a hearing. Review of any such wage 
determination, or of the applicability of any such 
wage determination, may be had within ninety days 
after such determination is made in the manner 
provided in section 10 of the Administrative Pro- 
cedure Act by any person adversely affected or 
aggrieved thereby, who shall be deemed to include 
any manufacturer of, or regular dealer in, materials, 
supplies, articles or equipment purchased or to be 
purchased by the Government from any source, who 
is in any industry to which such wage determination 
is applicable.” (66 Stat. 308, 41 U. S. C. §48a(b).) 


In asserting that appellees must establish that they are 
in fact adversely affected or aggrieved, appellant (Brief, 
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21-24) overlooks the vital statutory language which begins, 
“who shall be deemed to include any manufacturer SS 82 

With proper attention to that clause, it is plain that the 
test of standing imposed on these appellees by the Fal- 
bright Amendment is whether any one or more of them is 
a “manufacturer of * * * articles * ° * purchased or to 
be purchased by the government from any source, who is 
in the industry to which such wage determination is 
applicable.” 

That Congress intended its plain language to have, and 
to be given, this effect is clear from the brief legislative 
history of the Fulbright Amendment. 

It is now well recognized that Congress, in adopting 
the Fulbright Amendment, intended to, and did, overturn 
Perkins v. Lukens Steel Co., 310 U. S. 113 (1940), in order 
that judicial review might be had of wage determinations 
under the Walsh-Healey Public Contracts Act. 98 Cong. 
Ree. 6531 (1952); Ruth Elkhorn Coals v. Mitchell, 101 
U. S. App. D.C. 313, 248 F. 2d 635 (1957), cert. den. 355 
U. S$. 953 (1958). The legislative evolution of that Amend- 
ment sheds considerable light on the circumstances under 
which such review would be available. 

In its original form, the Amendment, which was at- 
tached to a bill to amend the Defense Production Act of 
1950, was designated to alter the Walsh-Healey Public 
Contracts Act in three particulars: (1) to change the so- 
called “open market” exemption of section 9 of the Act; 
(2) to require that the Administrative Procedure Act 
apply to the Walsh-Healey Public Contracts Act; and 
(3) to make judicial review available (Senate Report No. 
1599, May 27, 1952, 82d Cong. 2d Sess.). The first of these 
changes was dropped in the final version of the Amend- 
ment; the other two were not, although they were sub- 
jected to revisions in both form and substance. 

With respect to judicial review, the first version of the 
bill applied to “orders, rules, and formal determinations 
of general applicability” by the Secretary of Labor, as 
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well as to prevailing minimum wage determinations 
(Senate Report No. 1599, p. 31; S. 2594, pp. 11-12 (1952)). 
The bill was designed to “facilitate” judicial review on 
the petition of “manufacturers of or regular dealers in 
items purchased by the government from any source, and 
employees of such manufacturers or regular dealers, or 
labor unions representing them and to any person who is 
adversely affected or aggrieved by any such order, deter- 
mination, rule, or interpretation” (Senate Report No. 
1599, p. 31 (1952)). 

It could not be more plainly stated than it was in this 
early form of the Amendment, that manufacturers, as 
well as their employees, were to have standing without 
any necessity of showing that they were adversely affected 
or aggrieved. 

In the Amendment as it was finally enacted into law, 
the judicial review provision was altered in material 
respects, but the language granting standing to persons 
who, without more, established that they were manufac- 
turers of the affected products, was maintained intact in 
that final version. (Compare S. 2594, quoted in Appendix 
A, with section 10(b), set forth on page 31, of the 
Walsh-Healey Public Contracts Act, 41 U. 8. C. §48a(b)). 

The final version of the Amendment emerged as a com- 
promise on the Senate floor (see H.R. Conference Rep. 
No. 2352, June 28, 1952, 2d Cong., 2d Sess.) and had the 
support of the then Secretary of Labor (98 Cong. Rec. 
6529). In so far as the judicial review provisions are 
concerned, it revised S. 2594 in the following respects: 

(1) It added a new subsection, 10(c) (41 U. 8. C. 
§43a(c)) to permit a government contractor to 


obtain review despite the “Walsh-Healey stipula- 
tions” in his contract; 


(2) It limited the judicial review available under 
section 10(b) to “wage determinations” and omitted 
the earlier references to orders, rules and interpre- 
tations; and 
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(3) It deleted the particular provision of the 
early draft relating to employees and their organ- 
izations, thus requiring that such organizations and 
persons show that they are in fact adversely 
affected or aggrieved in order to establish stand- 
ing. (See exchange between Senators Fulbright 
and Pastore at 98 Cong. Rec. 6530-6531 (1952) on 
this point.) 

We respectfully urge that this legislative history should 
dispel any last shred of doubt concerning the plain mean- 
ing of the language used by Congress in providing for 
judicial review of wage determinations. It meant to, and 
it did, provide that one who manufactures products in 
the industry to which such a determination applies is 
“deemed to be” adversely affected or aggrieved, and thus 
to have standing, if his products are “purchased or to 
be purchased by the government from any source.” 
Nothing more is necessary to establish standing. 

That clear-cut and simple test has already been applied 
by this Court in the proceedings in which Court review 
was had of the wage determination for the Bituminous 
Coal Industry. Ruth Elkhorn Coals v. Mitchell, 101 U. 8. 
App. D.C. 313, 248 F. 2a 635 (1957), certiorari denied 
355 U. S. 953. Despite the contrary argument in appel- 
lant’s brief (pp. 23-24), the record in that case (No. 
13,569) makes it clear that the issue of standing was 
there in issue. Plaintiffs had alleged in their complaint 
(Record, No. 13,569, J.A. 60, 62, 71) that they were ad- 
versely affected or aggrieved and asserted standing under 
section 10(b) of the Act.* Defendant Secretary of Labor, 


* Plaintiffs “are engaged in producing and furnishing bituminous 
coal in the industry to which the wage determination is applicable.” 
(J.A. 60) “* * * some of these plaintiffs have in the past bid upon 
and obtained contracts with the United States Government; some of 
these Plaintiffs have produced and furnished bituminous coal to 
others who have bid upon and obtained such contracts; and all of 
these Plaintiffs plan and expect in the immediate future to produce 
and furnish coal to be applied to such contracts or to bid for and 
obtain contracts which the Plaintiffs expect to be offered by agencies 
of the United States Government, and which would be subject to 
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in answering the complaint, asserted as an affirmative 
defense that “Plaintiffs, and each of them, lack standing 
to sue in that they fail to qualify as persons ‘adversely 
affected or aggrieved’ * * *” (Record, No. 13,569 J.A. 
84). 

This Court, by Circuit Judge Fahy, noted (248 F. 2d 
at 637) that Plaintiffs in Ruth +lkhorn asserted standing 
to obtain review under the Fulbright Amendment, upon 
which appellees here rely, and held that jurisdiction for 
that review was established because: 

“Appellants are regular dealers in supplies of 
the bituminous coal industry. The wage deter- 
mination is purportedly applicable to that industry. 
The ‘applicability of * * * such wage determina- 
tion,’ as well as the wage determination itself, is 
sought to be reviewed. Supplies of bituminous 
coal are among those purchased or to be purchased 
by the United States. Appellants thus by the 
very terms of section 10(b) are persons adversely 
affected or aggrieved, and as such are given by 
that section the right to obtain judicial review of 
the wage determination and its applicability, even 
though they have not entered into a contract with 
the government to supply bituminous coal.” (248 
F. 2d at pages 637-638) 

Mitchell v. Covington Mills, 97 U. S. App. D.C. 165, 229 
F. 2d 506 (1955), cert. den. 350 U. S. 1002 (1956), preceded 
Ruth Elkhorn and is in no way inconsistent with it. Of 
the three opinions in Covington Mills, one (by Judge 
Washington, dissenting on the merits) did not deal at all 
with the jurisdictional question, and another (by Chief 
Judge Edgerton) simply said on that question that the 
District Court should have ruled on the Secretary’s mo- 
tion to dismiss and “should decide, in the first instance, 


the Prevailing Minimum Wage Determination for the Bituminous 
Coal Industry unless said determination is set aside; and all of these 
Plaintiffs desire to be eligible to produce and furnish coal for such 
contracts or sell their coal to bidders for such contracts when the 
proper occasion presents itself * * *” (J.A. 62). (Quotations and 
J.A. citations from record on appeal in No. 13,569). 
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whieh plaintiffs have standing.” (229 F. 2d at 509) Judge 
Danaher, pointing out the delays and confusions caused 
by the appearance of 158 plaintiffs and a number of 
intervenors would have dismissed the plaintiffs who had 
made no showing on standing and all of the intervenors 
(229 F. 2d at 510-511).* 

Beyond the clear fact that these appellees have been 
designated by Congress as persons entitled to standing, 
there are other important reasons why, in this case, 
judicial review should be had on the petition of appellees. 

Manufacturers in an industry to which appellant’s wage 
determination applies “have a real economic stake in the 
outcome of this litigation.” Textile Workers Union v. 
Allendale Co., 96 U. S. App. D.C. 401, 226 F. 2d 765, 769 
(1955). While such a determination may have immediate 
effect only in terms of government contracts, its ultimate 
purpose is “to use the leverage of the government’s im- 
mense purchasing power to raise labor standards.” 
Endicott Johnson Corp. V- Perkins, 317 U. S. 501, 507 
(1943). Thus, determinations such as that challenged by 
these appellees may have the effect of inflating the entire 
wage structure of an industry. Backman, “The Prevail- 
ing Minimum Wage Under the Walsh-Healey Act,” Pro- 
ceedings of the New York University F ourteenth Annual 
Conference on Labor (1961, Matthew Bender & Company). 

The statutory provisions here alleged to have been 
violated by appellant’s determination were enacted pec- 
uliarly for the protection during administrative pro- 
ceedings of the class of persons to which these appellees 
belong. Appellees participated in the administrative pro- 
ceedings conducted by appellant (J.-A. 911-212). They are 
thus among those best positioned to bring suit in an at- 


nding was never © 
g won on the merits in 


to dismiss (J-A. 277-278). 
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tempt to enforce appellant’s recognition of the statutory 
limitations upon his powers. See, Davis, “Standing to 
Challenge Governmental Action,” 31 Minn. L. Rev. 353 
(1955), at 362-363. What persons, in fact, have better 
standing to obtain review of the challenged determination? 
Appellant’s brief implies, in the circumstances of this 
case, if it does not assert, that standing rests only in 
manufacturers with government contracts. But such manu- 
facturers can invoke the jurisdiction of the court under 
section 10(c) of the Fulbright Amendment (41 U. S. C. 
§43a(e)), and that section “does not preempt the right of 
review available under section 10(b).” Ruth Elkhorn 
Coals v. Mitchell, 101 U. S. App. D.C. 318, 248 F. 2d 635, 
638 (1957), cert. den. 355 U. S. 953 (1958). 

Moreover, the substantive issues presented in this 
matter go to the fairness of appellant’s administrative 
procedures, and are of the type traditionally reviewed by 
the courts. This is not a case, such as Covington Mills or 
Ruth Elkhorn, in which the Court is asked to review the 
Secretary’s interpretations of substantive provisions of 
the Walsh-Healey Public Contracts Act. The Court is 
not asked to pass upon the appellant’s exercise of his 
presumably expert discretion in determining that ephe- 
meral, and perhaps non-existent thing, the “prevailing 
minimum wage.” 


POINT III 


In Any Event, Appellees Are Persons Adversely 
Affected Or Aggrieved. 


Even assuming, arguendo, that the jurisdictional issue 
may turn upon the more limited grant of standing to 
“persons adversely affected or aggrieved” which appears 
‘in the Fulbright Amendment in addition to the grant to 
manufacturers who are in the affected industry (41 
U.S. C. §48a(b)), these appellees had standing to obtain 
the District Court’s review and order setting aside appel- 
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lant’s determination. They are in fact adversely affected 
and aggrieved, as the uncontroverted assertions of their 
affidavits (JA 30-44), as well as the admitted allegations 
of their complaint (JA 1-12), have shown. 

Since appellant did not file any answer to the complaint 
below, and has not disputed or challenged any of the 
facts pleaded and asserted by appellees in support of 
their standing, but instead elected to proceed by motions 
to dismiss and for summary judgment, appellees’ allega- 
tions are to be taken as true. KVOS, Inc. v. Associated 
Press, 299 U. S. 269, 277 (1936) ; B. F. Goodrich v. Federal 
Trade Comm., 93 U.S. App. D.C. 50, 208 F. 2d 829, 834 
(1953). 


A. A Current Government Contract Is Not a Pre- 
requisite to Standing. 

Appellant (Brief, p. 23) proposes a test of standing 
which is so extreme that it would, in effect, read section 
10(b) out of the Public Contracts Act. That test is 
asserted to deny standing to a manufacturer with a 
minimum wage twenty-three cents an hour below appel- 
lant’s determination despite its vice president’s affidavit 
that, “In the past few years, as much as 10% of our total 
sales has been represented by sales of non-fractional 
motors and generators to such agencies, and a great many 
such sales have been under contracts for amounts in 
excess of $10,000.” (JA 42-44; Appellant’s Brief, p. 38) 

The practical effect of the test thus proposed by appel- 
lant is to limit standing only to those manufacturers who 
pay less than the minimum set by appellant and have 
government supply contracts subject to the Public Con- 
tracts Act. That this is the intended effect is made clear 
by appellant’s citation of the 1956 District Court decision 
in Allendale Co. v. Mitchell, 29 Labor Cases §69,735 
(D.D.C., Civ. No. 1630-54, 1956). 

Such a rigid requirement for standing has been explic- 
itly rejected by this Court. Ruth Elkhorn Coals v. Mit- 
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chell, 101 U. S. App. D.C. 313, 248 F. 2d 635 (1957) cert. 
den., 355 U. S. 953 (1958). One might also have assumed 
that it had been rejected by the Department of Labor, 
since appellant’s predecessor is reported to have given 
his support to the Fulbright Amendment (98 Cong. Rec. 
6529, $2d Cong. 2d Sess. 1952). 

In addition to its other implications, appellant’s test 
would also subject the complaining manufacturer to the 
unwarranted risk of heavy financial loss and blacklisting 
under the penalty provisions of the Public Contracts Act. 
Such a situation was before this Court in George v. 
Mitchell, 108 U. S. App. D.C. 324, 282 F. 2d 486 (1960). 
There, a government contractor had instituted proceedings 
in the Eastern District of Tennessee for a declaratory 
judgment that his contract was not subject to the Public 
Contracts Act. The Secretary of Labor’s reply was to 
bring enforcement proceedings against the contractor in 
the same district. The declaratory judgment action was 
transferred to the District of Columbia, and the enforce- 
ment proceedings were stayed pending its outcome. This 
Court, however, indicated that the better practice would 
have been to give priority to the enforcement proceeding 
(282 F. 2d at 491). 

Proceedings under Section 10(b), such as those here 
involved, avoid both the risk of heavy penalties and the 
expense and inefficiency of multiple litigation. Where 
there is available an avenue for testing the validity of an 
administrative determination without incurring the risk of 
heavy penalties, petitioners are encouraged to follow it. 
St. Regis Paper Co. v. United States, 368 U. S. 208 (1961), 
rehearing den. 368 U. S. 972 (1961). 


B. The Test to Determine Whether One is “Ad- 
versely Affected or Aggrieved” is Considerably 
Less Demanding Than the Common Law Test 
of “Standing to Sue.” 


There is really no clear and simple test to determine 
who is “adversely affected or aggrieved,” except that 
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provided in this statute, which “deems” manufacturers in 
the affected industry to be such persons. 

A reading of the cases dealing with this question indi- 
cates that the courts will look particularly to the legis- 
lative scheme and purpose (which is here extensively 
analysed at pages 31-34 above), to earlier decisions under 
the particular statute (Ruth Elhorn Coals v. Mitchell, 
supra) and the facts of the particular case, rather than 
to any abstract principles. 

It is quite clear, moreover, that in applying the tests 
of “persons aggrieved” and similar statutory language, 
the courts have found standing in far more areas than 
would be possible under common law requirements for 
“standing to sue.” 

Thus, in Reade v. Ewing, 205 F. 2d 630 (2d Cir. 1953), 
Judge Frank found that a consumer of oleomargarine 
could challenge, as a “person adversely affected,” an order 
of the Federal Security Administrator “allowing the op- 
tional vitamin content of oleomargarine to be supplied 
by synthetic as well as natural sources without indicating 
the source on the label, but containing merely the designa- 
tion, ‘Vitamin A added’” (at 631). A labor union, repre- 
senting employees of a coal-carrying railroad, was a 
“party aggrieved” with standing to secure judicial re- 
view of a Federal Power Commission certificate author- 
izing the construction of a pipeline to carry natural gas 
to a market theretofore served by coal. National Coal 
Association v. Federal Power Comm., 89 U. S. App. D.C. 
135, 191 F. 2d 462 (1951). In proceedings to review a 
Walsh-Healey determination, labor unions were permitted 
to intervene on the side of the Secretary, despite the fact 
that they “may bargain for a wage higher than the mini- 
mum.” Textile Workers Union v. Allendale Co., 96 U. S. 
App. D.C. 401, 226 F. 2d 765, 768 (1955). An allegation 
by petitioner that another person ought not to be licensed 
by the Federal Communications Commission “because 
such action would cause electrical interference which 
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would be detrimental to the public interest,” had stand- 
ing; the Court pointing out, in the facts of the particular 
case, that, “It would be anomalous if one entitled to be 
heard before the Commission should be denied the right 
of appeal from an order made without hearing.” Federal 
Communications Comm. v. National Broadcasting Co., 
319 U. S. 239, 246 (1943). And see, Federal Communica- 
tions Comm. v. Sanders, 309 U. S. 470 (1940). 


C. Five of the Appellees Have Wages or Wage Rates 
Below the Minimums Set by Appellant and Have 
Done Substantial Government Business. They 
are Adversely Affected or Aggrieved Immedi- 
ately and in Fact, Simce They Must Either 
Increase their Wage Costs or Withdraw from 
Substantial Government Business and Thereby 
Suffer a Loss of Profits. 

(1) Appellee Louis Allis Co. derives as much as 10% 
of its total sales volume from government sales, many of 
them pursuant to contracts subject to the Walsh-Healey 
Public Contracts Act. The minimum wages paid by it to 
employees engaged in the manufacture of motors and gen- 
erators (“covered workers”) is twenty-three cents an 
hour below appellant’s minimum, and many of its start- 
ing, or hiring rates, for “covered” jobs are also substan- 
tially below that minimum. Wage increases necessary 
to comply with appellant’s determination would affect 
appellee’s entire wage structure, and “would significantly 
affect Louis Allis’ costs and profits and its ability to com- 
pete in sales of motors and generators.” The alternative 
of withdrawal from the government market, to the extent 
that it would be an alternative at all, “would have grave 
and immediate consequences for Louis Allis.” (JA 42-44). 

The clear fact that this appellee is adversely affected 
and aggrieved cannot be dispelled by the airy assertion 
(Appellant’s Brief, pp. 26-27) that “in recent years” is 
a rather vague description. If this appellee does not 
have standing then Congress indeed accomplished noth- 
ing by adding section 10(b) to the Act. 
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(2) Appellee Northwestern Electric Company, in the 
past two years, has derived 30% of its total sales volume 
from government purchases, many of them pursuant to 
contracts subject to the Act. Since it principally manu- 
factures integral horsepower motors and generators, it 
falls within that branch of the industry for which appel- 
lant has set a minimum wage of $1.73. At least one, and 
perhaps four, of its “eovered workers” is paid a wage 
below the new minimum, and the starting or hiring wages 
for its four lowest-rated “covered” jobs are substantially 
below the minimum. Increases to comply with the wage 
set by appellant would materially increase appellee’s 
costs and restrict its ability to compete, and withdrawal 
from the government market “would have grave and 
immediate consequences for Northwestern.” (JA 39-42). 

The very serious impact of the determination on appellee 
Northwestern is brushed off by appellant because “only 
one clearly covered” employee is being paid less than the 
minimum (Brief, p. 26). That Northwestern may be in 
some doubt as to who is, and is not, a “eovered worker” 
is not at all surprising in view of the substantial testimony 
in this record that the definition of a “eovered worker” 
was widely misunderstood and bears an important share 
of responsibility for errors in the tabular evidence upon 
which appellant relies (JA 47-49, 150-151, 152, 153-154, 
157-158, 168-181, 206, 225, 236, 238-246, 259-261). 

Moreover, the effect of an increase in minimum wages 
cannot be measured solely in terms of employees at the 
minimum, for an increase at the bottom of a wage struc- 
ture may require increases through all or a considerable 
portion of that structure. Backman, “The Prevailing 
Minimum Wage Under the Walsh-Healey Act,” Proceed- 
ings of the New York University Fourteenth Annual 
Conference on Labor, page 426. (1961, Matthew Bender 
& Company). 

(3) and (4) Appellees Holtzer-Cabot Corporation and 
Marathon Electric Manufacturing Corporation also pay 
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minimum wages less than those set by appellant, engage in 
government contract business subject to the Public Con- 
tracts Act and to appellant’s determination (J.A. 9, 37- 
39), and are thus similarly affected and aggrieved. Ap- 
pellant appears willing to concede that Holtzer-Cabot has 
standing, except for the asserted “vagueness” of its pres- 
ident’s statement that it has, “in recent years,” sold its 
products to the government under contracts subject to 
the Act (J.A. 38-39 Appellant’s Brief, p. 39). Only a 
current government contract could, however, be more 
specific. 

Nor is there anything vague about Holtzer-Cabot’s un- 
disputed description of the effect which appellant’s deter- 
mination has upon it. Compliance with appellant’s deter- 
mination would require extensive wage increases through- 
out the wage structure and “* * * would so drastically 
affect Holtzer-Cabot’s costs and profits and ability to 
compete for both governmental and non-governmental busi- 
ness that our company would be forced to seriously con- 
sider abstaining from selling to or for the government.” 
(J.A. 38) 


(5) Appellee Westinghouse Electric Corporation man- 
ufactures products in this industry at seven different 
locations, at one of which it employs eighty-three “covered 
workers” at wages less than those set by appellant, and at 
all of those locations it has hiring or starting rates below 
the minimums. At four of its plants, including that with 
the eighty-three employees actually paid less than the 
minimum, Westinghouse manufactures motors and gen- 
erators for sale to the government under contracts subject 
to the Act. Wage increases in those plants, either in 
terms of actual wages or in terms of starting rates, will 
increase this appellee’s operating costs (J.A. 35-36). 

Appellant speculates (Brief, p. 25) that there may be 
a variety of reasons why Westinghouse is not adversely 
affected. There is no evidence in the record, however, 
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either to support that speculation or to indicate that such 

reasons do, in fact, exist. 

Indeed, appellant has never disputed—and cannot now 
dispute—the Westinghouse affidavit of injury. It is clear 
on the record (J-A. 35-36), that Westinghouse will have 
to increase substantially the wages being paid at one of 
jts plants in order to continue to manufacture at that 
plant motors and generators for government purchase. 

At its other six plants, Westinghouse will have to 
inerease its starting rates, which are equally significant 
in measuring the impact of a wage determination (J.A. 
201, 207-208) in view of the constant fluctuation at any 
given plant in the size of its work force (J.A. 31, 36, 38, 
41 and 43). 

D. Three of the Appellees Pay Minimum Wages 
Below Those Set by Appellant and Desire to Be 
Eligible for Government Contract Business. They 
are Adversely Affected or Aggrieved Because 
They Will Be Barred From That Market Unless 
They Increase Their Wage Costs. 

As was also true in the case of Ruth Elkhorn Coals v. 
Mitchell, 101 U. S. App. D.C. 313, 248 F. 2d 635 (1957), 
cert. den. 355 U. S. 953 (1958); Record in No. 13,569 (at 
J.A. 62)), some of the appellees herein (Baldor, Centary 
and Imperial) allege that the wages they pay are below 
the minimum and that it is important to them to continue 
to be eligible for government contracts without increasing 
their wage costs (J.-A. 10). 

As a matter of fact, appellee Baldor, the only one in 
this class which has filed an affidavit (J.A. 30-32), appears 
to be a living refutation of appellant’s argument (which, 
in any event, assumes a great many facts not in the 
record) that high-wage manufacturers require protection 
in bidding competitively for government contracts against 
manufacturers paying lower wages. 

Baldor manufactures the products of this industry at 
two plants, at both of which the minimum wages actually 
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paid to “covered workers” are below that set by appellant. 

Indeed, at one of the Baldor plants, the average wage is 

below that minimum (J.A. 30-31). Even with the advan- 

tage which appellant would assume these wages give it, 
appellee’s past efforts to obtain government contracts 
have, “in the main,” been unsuccessful. However, it 

‘4ntends to continue to seek such business in the future” 

(J.A. 31), but cannot do so if it must grant the increases 

appellant seeks to impose (J.A. 32). In this connection, 

a decision by one of appellant’s predecessors is of interest. 

It found that a suggested minimum was unacceptable 

because it was in excess of the minimum paid by two- 

thirds of the plants in the industry, and “such a rate would 
undesirably exclude altogether from consideration for 
government contracts a large majority of the possible 
contractors in this industry.” (Paper and Paperboard 

Containers and Packaging Products Industry, 25 Fed. 

Reg. 9903, 9905, October 15, 1960). 

Surely these competitors for government business have 
an important interest, adversely affected in a significant 
manner, which is sufficient by any reasonable test to give 
them standing to obtain judicial review. Moreover, even 
if they should be excluded altogether from the important 
market represented by government purchases of their 
products, they may yet feel the impact of appellant’s 
determination. See O. R. Strackbein, “The Prevailing 
Minimum Wage Standard,” Graphic Arts Press, p. 184, 
(Washington, D. C., 1939). 

E. The Remaining Three Appellees, All of Whom 
Pay Minimum Wages Equal to or Greater Than 
Those Set by Appellant, are Adversely Affected 
and Aggrieved Since They Face Increased Com- 
petition for Labor, at a Generally High Level of 
Wages, and Their Costs are Thereby Increased. 

It is well established that one has standing to challenge 
administrative action which affects his competitive status, 
even though he has no right to be free from competition 
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and the challenged action is not directed at him. National 
Coal Association v. Federal Power Comm., 89 U. S. App. 
D.C. 135, 191 F. 2d 462 (1951) ; Federal Communications 
Comm. v. National Broadcasting Co., 319 U. S. 239 
(1943). 

The appellees in this case have alleged—and their alle- 
gations have been admitted as true by appellant—that 
the determination’s effect is to create “greater competi- 
tion and a higher level of wages for labor in the motors 
and generators industry” and that it will thereby be 
necessary for them, “in undertaking to meet such compe- 
tition and wages,” to increase their operating costs. 

The adverse effect on these appellees thus results from 
the fact that, while an increase in the minimum wages of 
an industry has the immediate effect of closing the gap 
between low-wage and high-wage plants, there is a ten- 
dency for the differentials between such plants to re- 
establish themselves “as the result of ordinary labor 
market forces reacting to the minimum.” (Testimony of 
former Secretary of Labor Mitchell, Senate Subcommittee 
on Labor, Hearings to Amend the Fair Labor Standards 
Act, 86th Cong. 1st Sess., 1959, 845-846; and see, U. S. 
Department of Labor, Wage and Hour and Public Con- 
tracts Divisions, “Results of the Minimum Wage Increase 
of 1950; Economic Effects in Selected Low-Wage Indus- 
tries and Establishments,” Washington, D.C. 1954). In 
short, historical wage differentials among manufacturing 
plants, as among the workers in a single plant, “are 
generally maintained after the imposition of a higher 
minimum wage” (Gustav Peck, “Economic Factors in 
Statutory Minimum Wages,” An Analysis Prepared 
by the Legislative Reference Service of the Library of 
Congress, p. 4, 80th Cong. 2d Sess.). 
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POINT IV 


The District Court’s Order Was Proper And Neces- 
sary To Provide Required Relief From Unlawful 
Administrative Action. 


Despite the District Court’s determination that the 
administrative hearing did not comport with procedural 
standards required by the Walsh-Healey and Administra- 
tive Procedure Acts (J.A. 61-62), and even assuming that 
this Court affirms on the merits, appellant vigorously con- 
tends that he should remain free to enforce his defective 
determination with respect to all manufacturers, other 
than the named appellees (Appellant’s Brief, Sec. I, 
p. 27 et seq.). 

A. This Is a Proper Class Action 
Within Fed. R. Civ. Proc. 23(a). 


The “class” that appellees represent consists of United 


States manufacturers of electric motors and generators 
(J.A. 34). This is a “class” of persons as to whom the 
Walsh-Healey Act, by its terms, provides that minimum 
wage determinations shall apply (49 Stat. 2036, 41 U.S.C. 
§35(b)) and who are delineated, as a class, as persons 
entitled to judicial review of wage determinations (66 Stat. 
308, 41 U.S.C. §43a(b)). 

Appellant apparently recognizes that the class is “so 
numerous as to make it impracticable to bring them all 
before the court”; but he argues that plaintiffs below did 
not represent an interest common to all. Such an argu- 
ment misconceives the nature of the common right 
asserted, which was the right to a hearing in accordance 
with law and the resultant right to be free from govern- 
mental regulation based upon speculation rather than fact. 
Appellees did not contend before the District Court, on 
their own behalf or for others, that they favor or oppose 
industry minimum wages at specified levels. Appellees’ 
position consistently has been that the discredited tabula- 
tions from which the minimum wages were determined do 
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not accurately present the facts, and that no one, including 
the Secretary and the Court, can determine from the 
record what minimum wages in fact are paid in the motors 
and generators industry. 

Appellant suggests that manufacturers with high mini- 
mum wages might oppose the relief sought in this action. 
But the complaint in the instant action does not depend 
upon a contention that the minimum wage levels deter- 
mined by the Secretary are too high or too low, a question 
as to which manufacturers conceivably might disagree. 
The grievance asserted is that the Secretary made his 
determination unfairly and illegally. No manufacturer 
can be assumed to oppose an action to curb abuse of ad- 
ministrative authority. 

A Negro is not precluded from maintaining a class 
action to end school segregation because some Negroes 
might oppose a suit to enforce their rights guaranteed by 
law. See Avery v. Wichita Falls Independent School 
District, 241 F. 2d 230, 232 (5th Cir. 1957), cert. den. 353 
U. S. 938 (1957). Some seamen are not barred from 
maintaining a class action to ensure that security clearance 
regulations conform to proper procedural standards 
because other seamen might consider abridgement of their 
rights less important than preventing employment of 
security risks. See Parker v. Lester, 227 F. 2d 708 (9th 
Cir. 1955). Some milk producers are not prevented from 
maintaining a class action to challenge minimum price 
regulations issued by the Secretary of Agriculture because 
other producers might favor the result and be willing to 
overlook unauthorized administrative action. See Stark v. 
Wickard, 321 U. S. 288 (1944). The courts have never 
indulged in the novel assumption that a class is not ade- 
quately represented because some of its absent members 
might forgive illegal means to sustain an illegal, but 
approved, end. 

Nothing to the contrary appears in International 
Association of Machinists v. Street, 367 U. S. 740 (1961), 
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which involved narrowing a decree to avoid violation of 
First Amendment rights when the acts reviewed were not 
generally illegal. 


B. The District Court’s Order Was 
Proper if Any Appellee Had Standing 
to Challenge Appellant’s Actions. 

The District Court ordered no more than is specifically 
authorized by the Administrative Procedure Act. Section 
10(e), 60 Stat. 243, 5 U.S.C. §1009(e), provides that a 
reviewing court shall “* * * hold unlawful and set aside 
agency action, findings and conclusions found to be * * * 
without observance of procedure required by law * * *.” 

When administrative orders of general applicability are 
determined to be in violation of law, the customary relief 
is to prohibit generally their further application. Armour 
and Co. v. Freeman, 113 U. S. App. D.C. 37, 304 F. 2d 
404 (D.C. Cir. 1962), cert. den. 370 U. S. 920 (1962); see 
Order filed June 11, 1962 in Civ. Action No. 3626-61. Also 
see order entered in Parker v. Lester, supra, on remand 
to District Court, 141 F. Supp. 519 (N.D. Calif. 1956), 
order affirmed 235 F. 2d 787 (9th Cir. 1956). 

The appropriateness of setting aside in its entirety 
unauthorized administrative action of general applicability 
is apparent in light of the Congressional purpose in enact- 
ing Section 10 of the Administrative Procedure Act, to 
assure that the judiciary would confine administrative 
action “to the scope of authority granted or to the objec- 
tives specified. Its [Congress’] policy could not be other- 
wise, for in such a case statutes would in effect be blank 
checks drawn to the credit of some administrative officer 
or board.” (Legislative History of the Administrative 
Procedure Act, p. 275, Sen. Doc. No. 248; 79th Cong., 2d 
Sess.; quotation from H. R. No. 1980, 79th Cong., 2d Sess.) 

This Court emphasized in Virginia Petroleum Jobbers 
Assn v. Federal Power Comm., 104 U. S. App. D.C. 106, 
259 F. 2d 921, 924 (1958) that persons who seek judicial 
review of administrative action represent the public inter- 
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est, and that the judiciary has both the power and duty to 
protect the public interest: 

“Parties aggrieved by administrative agency or- 
ders act as representatives of the public interest in 
seeking judicial review. As it is principally the 
public interest with which we are here concerned, 
no artificial restrictions of the court’s power to 
grant equitable relief in the furtherance of that 
interest can be acknowledged (citations omitted.)” 

Accord, Fleming v. Federal Communications Comm., 96 
U. S. App. D.C. 223, 225 F. 2d 523, 526 (1955). Also see 
B. F. Goodrich Co. v. Federal Trade Comm., 93 U.S. App. 
D.C. 50, 208 F. 2d 829, $34 (1953), where, in reviewing 
administrative rulemaking, Judge Prettyman noted that 
«s © * in any event the validity of the order would be the 
question in any one such action.” 

The representative action, whether viewed under Civil 
Rule 23(a) or the equity power from which the Rule 
developed, is a device “to prevent a failure of justice ** °” 
Sperry Products v. Association of American R. R., 132 F. 
24 408, 412 (2d Cir. 1942; L. Hand, J.) cert. den. 319 
U. S. 744 (1943); ef. United Mine Workers v. Coronado 
Coal Co., 259 U. S. 344, 387 (1922). Justice cannot be 
done in the case at bar unless judicial relief is co-exten- 
sive in scope with the illegal action. Otherwise, some 
manufacturers will remain free from the minimum wage 
provisions while others may be subjected to them. Ap- 
pellees neither seek nor deserve so unfair an advantage. 


CONCLUSION 
For the foregoing reasons, the judgment of the 
District Court should be affirmed. 
Samvrt W. Morpxy, Jr, 
Ricnarp L. Bonn, 
Of Counsel: 
Epwarp R., Kenney. 


APPENDIX A 


The judicial review provisions of S. 2594, 82 Cong. 2d 
Sess. (1952), an early version of the Fulbright Amend- 
ment, were as follows: 


“Review of any such order, determination, rule, 
or interpretation may be had in the manner pro- 
vided in section 10 of the Administrative Procedure 
Act by 


“(1) any person adversely affected or aggrieved 
thereby; 


“(2) any manufacturer of, or regular dealer in, 
materials, supplies, articles, or equipment 
purchased, or to be purchased, by the 
government from any source; and 


any of the employees of such manufacturer 
or regular dealer, or any labor organization 
recognized by such manufacturer or dealer, 
or duly certified by the National Labor 
Relations Board, as representing such em- 
ployees.” (S. 2594, pp. 11-12) 
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1963, by United States mail, upon Howard E. Shapiro, 
Esq., Attorney, Department of Justice, Washington 25, 
D.C., counsel for appellant, copies of the foregoing 
printed brief filed herewith. 


/s/ Ricuarp L. Bowp 


Richard L. Bond 
Two Wall Street 
New York 5, N. Y. 
Attorney for Appellees 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,770 


W, WILLARD WIRTZ, SECRETARY OF LABOR, APPELLANT, 
Ve 


BALDOR ELECTRIC COMPANY, ET AL,, APPELLEES 


APPELLEES' MEMORANDUM, 
PURSUANT TO ORDER OF MARCH 30, 1964, 
RE LEGAL POINTS THEY WISH 
THE COURT TO CONSIDER. 


I. PRIOR PROCEEDINGS = : 
By Order dated March 30, 1964, the Court ze= 
quired the parties herein to submit memoranda discussing — 


“ell legal points they wish the court to consider" in a 
disposing of the appeal in this action. 

The case is before this Court for the secént 3 
time. In an opinion and Order entered on December Bhs. 
1963, the Court affirmed the District Court's eee 
that a minimum wage determination by the Secretary ot 
Labor for the motors and generators industry did nei 


Public Contracts Act and Administrative Procedure Act, 
and that the Secretary's determination was not supported 
by reliable, probative and substantial evidence. — | 
W. Willard Wirtz, Appellant v. Baldor Electric Co., et 
al., Appellees, No. 17,770 at pages 17, 23. 
With respect to the standing of plaintirrs-— 
appellees to bring the action, the Court disagreed with 
the test applied by the trial court and remanded "with 
instructions to resolve any remaining factual issues with 
respect to the standing to sue of the various plaintiffs- 
appellees” in accordance with the principles outlined in 
the Court's opinion. Id. at page 32. | 
Following proceedings on remand, the District 
Court found: that plaintiffs Baldor Electric Company, 
Holtzer Cabot Corporation, Westinghouse: Electric Congo 
tion, The Louis Allis Company and Northwestern Hlectric 
Company: had standing, but that six other plaintiff com- 
panies did not. Baldor Electric Co., et al. v. Wirtz, 
Civil Action No. 3673-62, Order entered February 28,. 
1964, par. 1. The record was returned to the Court of 
Appeals. 3 | 
On March 6, 1964, motions were filed in the. 
Court of Appeals by appellees and by the Secretary of a 
Labor.. Appellees moved to vacate a stay pending appeal 


ie, 


that the Court had entered and maintained in effect 
since April 1963, when the action was first brought on 
appeal. ‘The Secretary moved for leave to file supple- 
mental printed brief and joint appendix and for fur- 
ther oral argument. In response to these motions, the 
Court entered its Order of March 30, 1964, directing 
the parties to file memoranda discussing all legal 
points they desire the Court to consider in disposing 
of the appeal. 


II. ISSUES THAT APPELLEES WISH. THE COURT TO CONSIDER 
A. In the present posture of the litigation, the 

Court should immediately vacate its stay of 

the District Court Order. 

For the past fifteen months the Secretary of 
Labor has been free to impose upon manufacturers of 
motors and generators arbitrary and illegal minimum wage 
rates, An.examination of ell factors relevant to the 
propriety of continuation of the Court's stay of the 
District Court's order, enjoining further effectuation 
of the illegal administrative action, indicates that the 
stay should be vacated immediately. 


This Court's analysis in Virginia Petroleum : 


Jobbers Association v. Federal Power Comm.., 259 F.2d 9el, 
104 U.S. App. D.C. 106 (1958) has been widely adopted in 


cases involving applications to enjoin administrative 
action. See, for example, Associated Securities Corp. 


v. Securities and Exchange Comm., 283 F.2d 773 (10th 
Cir. 1960); Eastern Air Lines, Inc. v. Civil Aero- 


nautics Board, 261 F.2d°830 (2d Cir. 1958). The four 


factors which were considered important in the Virginia 


Petroleum Jobbers case are discussed below. 

(1). Which party 18 likely to prevail on the 
merits of the appeal? In the instant case, the Court 
has held that appellees must prevail on the merits be- 


cause: 


"We must necessarily conclude that the 
admission of the wage tabulations compiled 
from undisclosed’ confidential data, as to. 
which we will not compel disclosure, failed 
to. accord to appellees ‘the adequate oppor 
tunity for rebuttal. and..cross-examination 
that the Congress prescribed.” 
Opinion of December 31, 1963 at page 20. 


And, ‘because: 


"In view of the evidence casting serious 
doubt..on the validity of the Bureau's: survey 
results, it was. certainly incumbent upon the 
Bureau, if it meant to rely on the survey, 
to offer some evidence in rebuttal of the 
attack. The Secretary, however, offered no- 
thing tending to substantiate the accuracy 
and reliability of the underlying, data. For’ 
these reasons the Secretary's determination 

- must be set aside for the further reason 
that it is not supported by ‘reliable, 


bf 


probative, and substantial evidence'." 
Opinion of December 31, 1963 at pages 22-23. 


The merits of this cause having been decided 
in appellees' favor, the Court's ruling is now the 
"lew of the case" and no longer open to question. 


Morand Bros. Beverage Co. v. National Labor Re:ations 


Board, 204 F.2d 529, 532 (7th Cir. 1953), cert. den. 346 
U.S. 909 (1953), rehearing den. 346 U.S. 940 (1954). 
(2) Will there be irreparable injury if the 

administrative action is not enjoined? In Virginia 
Petroleum Jobbers the Court explained that: 

"fhe possibility that adequate compensatory 

or other corrective relief will be available 

at a later date, in the ordinary course of < 

litigation, weighs heavily against a claim 

of irreparable harm. But injury held insuf- 

ficient to justify a stay in one case may 

well be sufficient to justify it in another, 


where the applicant has demonstrated a 
higher probability of success on the merits." 


Vigginia petro Jobbers. Association v. 

eral Power Comm., supra, ©59 F.cd at 925. 
Appellees‘ probability of success on the merits has been 
assured. Moreover, they meet their burden of showing 
irreparable harm, whether or not that burden be lightened 
by the established certainty that their greivances are 
just. ‘The trial court found on remand that application 
of the illegal minimum wage determination would "result 


in a serious threat” to Baldor Electric Company's "eco- 


nomic survival" (Findings of Fact, filed February 27, 
1964, par. 6); that the wage determination would cause 
Holtzer-Cabot "to pay increased wages of as muchas. 

. . . fifty (50) cents per hour,” and that loss of 
sales to federal agencies "would ‘have grave: and immed~ 
ate economic effects for this company" (Id: par. Ts 2 
that Westinghouse Electric faced potential “labor un- | 
rest" as well as “increased wages” from the Secretary's 
wage determination (i4., par. 8); that Louis Allis | 
faced increased wage costs of as much as "twenty-three 
(23) cents per hour” as a result of the wage determina- 
tion (Id., par. 9)3 and that Northwestern Electric's : 
wage scale for new employees would’ ‘be increased by “up 
to twenty-one. (21) cents an hour” (Id., par. 10). 

There is no available legal mechanism whereby 
appellees may recoup from their employees or from the 
Goverriment the increased payments they are forced to 
make as a result of the Secretary's improper administra- 
tive action. In the language of the Virginia Petroleum 
Jobbers case, there. ts no “possibility that adequate 
compensatory or other corrective relief will be avail- 
able at a later date, in the oeeaty course of latiga- 


éfon Soak" 


(3) ‘What hare will ,eeult 0 other gertes 
interested in the procee@ings? ($21 domestic memi2--— 
turers of motors. and generators are interestet in these 
proceedings, as are their employees. 

It is apparent that employees do mot Rave ap 
interest worthy of the Court's protection shen, ef 
necessity, their interest is based upon wage levels 
that the Court has held were arbitrarily determined. 
The Court's power should not be utilized to further un- 
just enrichment, and that is the effect of permitting 
employees to continue to receive higher wages as a 
direct result of illegal action by appellant. 

Non-party manufacturers, however, have been 
and continue to be forced to make additional wage pay- 
ments as @ result of the Secretary's administrative — 
order. Their interests ane the same as those of ap- 
pellees. 

Legitimate interests. of other interested 
persons. can be protected only by prohibiting further 
enforcement of the minimum wages established for this 
industry. nig ae 


ane 
(4) Where lies the public interest? Ge 
Court. previously noted that one facet of the public: 


interest. lies in "having. congressional enactments 


-T- 


“properly interpreted and applied," Wirtz, Appellant_v. 


‘Baldor Electric Co., et.al., Appellees, supra at page — 
31, Conversely, public interest cannot be found in per- 


petuating enforcement of administrative action premised 
upon improper interpretation and application of the 
Walsh-Healey Act. 

Additionally, the public interest is harmed 
by arbitrarily increasing costs of bidders for Govern- 
ment. contract business, which eventually must be | 
reflected in costs to Government agencies, The 
Congressional value’ judgment reflected in the Walsh- 
Healey Act is to assume additional costs necessitated 
by payment of minimum wages which are shown by reliable 
evidence to prevail in the industry. There obviously 
4s no public interest in arbitrarily increasing public 
and private costs, as has been done by the Secretary : 
of Labor. 

Appellees strenuously urge that there is no- 
legal basis for continuing the Court's stay of the ! 
District Court's Order. Whatever may be the further 
proceedings required in this case, the stay pending. 
appeal should be promptly vacated. ; 


(3) What harm will result to other parties: 
anterested in the proceedings? All domestic manufac- 
turers of motors. and generators are interested in these 
proceedings, as are their employees. : 

It is apparent that employees do not have an 
snterest worthy of the Court's protection when, of 
necessity, their interest is based upon -wage levels: 
that the Court has held were arbitrarily determined. 
The Court's power should not be utilized to further un- 
just enrichment, and that 4s the effect of permitting 
employees to continue to receive higher wages as a 
@irect result of illegal action by appellant. 3 

Non-party manufacturers, however, have been 
and continue to be forced to make additional wage pay- 
ments as.a result of the Secretary's administrative 
order. Their interests ‘ite the same as those of ap- 
pellees. 

Legitimate interests. of other interested 
persons. can be protected only by prohibiting further 
enforcement of the minimum wages. established for this 
industry. 4 

(4) Where lies the public interest? The 
Court. previously noted that one facet of the public 


interest. lifes in "having congressional enactments 


properly interpreted and applied," Wirtz, Appellant_v.. 


naldor Electric Co., et.al., Appellees, supra at page 
31, Conversely, public interest cannot be found in per- 


petuating enforcement of administrative action premised 
upon improper interpretation and application of the 
Walsh-Healey Act. 

Additionally, the public interest is harmed 
by arbitrarily increasing costs of bidders for Govern- 
ment contract. business, which eventually must be 
reflected in costs to Government agencies, The 
Congressional value judgment reflected in the Walsh- 
Healey Act is to assume additional costs necessitated 
by payment of minimum wages which are shown by reliable 
evidence to prevail in the industry. There obviously 
4s no public interest in arbitrarily increasing public 
and private costs, as has been Gone by the Secretary : 
of Labor. 

Appellees strenuously urge that there is sie 
legal basis for continuing the Court's stay of the 
District Court's Order. Whatever may be the further 
proceedings required in this case, the stay pending 
appeal should be promptly vacated. 


B. Appellant's application to supplement 
the administrative record. 


The Court's opinion of December 31,. 1963 


stated in footnote 36: 


"If auring the pendency of this appeal 
the Secretary should desire to supplement 
the record of his wage determination hear- 
ing, in an effort to meet the deficiencies 
pointed out in this opinion, he may apply 
in the first instance to the District Court, 
which shall consider the application anc 
refer it, with the Court's recommendations, 
to this court. Cf. Smith v. Pollin, supra." 

When the action was on remand, appellant sub- 
mitted to the District Court an "Application to Supple- 
ment Record of Wage Determination Hearing.” Pursuant 
to the Court of Appeals mandate, Judge Matthews recom- 
mended ", . .. that the application of defendant be 
denied." Recommendation, dated February 27, 1964 in 
Civil Action No.. 3673-62. 

Phe District Court's recommendation with 
respect to defendant-appellant's Application articulates 
two primary objections to the proposed scheme for fur- 
ther administrative proceedings. First, the Secretary 
has admitted that he cannot offer evidence supporting 
the accuracy of the discredited tabulations upon. which 


the wage determination was: based. The Secretary 


represented to the Court ". . . that it is now prac- 
tically impossible to reliably check the accuracy of 
the original survey as of the original payroll period 
ending nearest October 15, 1960, because of present 
unavailability of the records, inadequacy of the re- 
corded information, or lack of proper recollection as 


to precisely what the employees' duties then were, 


after the lapse of so long a period of time." Defend- 


ant's Application, par. 6. 

Judge Matthews further noted that, "What the 
defendant seeks by his application is to begin de novo: 
administrative proceedings which, in the nature of | 
things, cannot serve as a basis for the wage determina- 
tion which the defendant has heretofore made, and which 
is the subject of this litigation.” Recommendation 
dated February 27, 1964, supra. 

In addition to the defects in defendant- 
appellant's Application that were pointed out by the 
District Court, there is further objection to the Sacto 
tary's proposal that, in appellees' opinion, is even 
more fundamental. The Secretary suggested two proposals, 
contained in paragraphs 7 and 8 of his Application, 

Both alternatives expressly retain the so-called "pledge 
of confidentiality" that was at the heart of the denial 


of procedural rights the Court fourid when the case pre- 
viously was before it. The Secretary's first proposal 
involves compilation of wage data “without disclosure 

of the identity of the plants from which the information 
was obtained." Defendant's Application, par. 7(c). His 
second suggestion is. "to conduct an entirely new survey, 
under a new pledge of confidentiality..." Defendant's 
Application, par. 8. 

In view of this Court's explicit holding that 
non-disclosure of wage data in Walsh-Healey minimum 
wage proceedings cannot be harmonized with the Secre- 
tary's "statutory obligations to appellees," (Opinion of 
December 31, 1963 at page 17),it is clear that appellant 
does not intend in further administrative proceedings to 
‘meet the deficiencies pointed out" by the Court in its 
prior opinion. 

The Secretary's Application to supplement the 
administrative record should be denied. 


C. The test for standing to sue asserted by 
appellees. 


Appellees continue to assert that court review 


of a minimum wage determination for the motors and -gener- 
ators industry, promulgated by the Secretary of Labor 
pursuant to the Walsh-Healey Public Contracts Act, may be 


had by any person who is a manufacturer in the industry 


to which the wage determination is applicable. 

Appellees! position as to the appropriate test 
to determine standing to sue was rejected by the Court 
in its prior opinion in this action. We do not understand 
the Court's recent invitation to “discuss all legal points 
they [the parties] wish the Court to consider," (order of 
March 30, 1964), as encompassing reargument on issues 
already decided. | 

Accordingly, without waiver of their earlier 
position, appellees will confine further argument on this 
issue to application of the principles outlined by the 
Court in its December 31, 1963 opinion, 

The Court previously held that, "... if one or 
more of the plaintiffs-appellees is or are found to have 
standing to sue, the District Court should enjoin the 
effectiveness of the Secretary's determination with re- 
spect to the entire industry." Wirtz, Appellant v. 
Baldor Electric Co., et al., Appellees, supra at page 
32. Since the District Court found on remand that five 
of the plaintiffs-appellees have standing to sue, relief 
from the Secretary's determination should be available 
for all manufacturers of motors and generators. There- 


fore, appellees will reserve further submissions to the 


Court on the standing to sue issue for memoranda in 
response to those which may be submitted by appellant. 

WHEREFORE, for the foregoing reasons, appel- 
lees respectfully pray that the Court immediately 
vacate its stay of the District Court order herein, 
and that appellant's Application to supplement. the 
administrative record be denied, 


DONOVAN LEISURE NEWTON & IRVINE 


Chaser (bores 
~ Attorneys for Appellees 


Of Counsel 


Samuel W. Murphy, Jr., Esq. 
Richard L. Bond, Esq. 
Edward R. Kenney, Esq. 


Dated: Washi on, D.C. 
April ; 1964 
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house, Washington, D.C. on the day of April, 
1964. 
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APPELLEES' MEMORANDUM, 
PURSUANT f0 ORDER OF MARCH 30, 1964, 
RE LEGAL POINTS THEY WISH 
THE COURT TO CONSIDER. 


I. PREOR PROCEEDINGS 
By Order dated March 30, 1964, the Court re- 
quired the parties herein to submit memoranda discussing 


“ell legal points they wish the court to consider” in 


a@fsposing of the appeal in this ‘action. 

The case is before this Court for the second 
time. ‘Inman opinion and Order entered on December 31, 
1963, the Court-affirmed the District Court's conclusion 
that a minimum wage determination by the Secretary of 
Labor for the motors and generators industry did not 
conform with procedural requirements of the Walsh-Healey 


Public Contracts Act and Administrative Procedure Act; 
and that the Secretary's determination was ot. stoped 
by reliable, probative and substantial evidence. 
W. Willard Wirtz, Appellant v. Baldor Electric Co., et 
al., Appellees, No. 17,770 at pages 17, 23. 

With respect to the standing of plaintiffs- 
appellees to bring the action, the Court disagreed with 
the test applied by the trial court and remanded “with 
instructions to resolve any remaining factual issues with 
respect to the standing to sue of the various plaintiffs- 
appellees” in accordance with the principles outlined in 
the Court's opinion. Id. at page 32. 


Following proceedings on remand, the District 
Court found that plaintiffs Baldor Electric Company, 


Holtzer Cabot Corporation, Westinghouse Electric Corpore- 
tion, The Louis Allis Company ‘and Northwestern Electric 
Company ‘had standing, but that six other plaintiff com- 
panies d44@ not. Baldor Electric Co., et al. v. Wirtz, 
Civil Action No. 3673-62, Order entered February 28, 
1964, par. 1. The record was returned to the Court of 
Appeals. 
On March 6, 1964, motions were filed in the 
Court of Appeals by appellees and by the Secretary of 
Labor. Appellees moved to vacate a stay pend appeal 


that the Court had entered and maintained in effect 
since April 1963, when the action was first brought on 
appeal. The Secretary moved for leave to file supple- 
mental printed brief and joint appendix and for fur- 
ther oral argument. In response to these motions, the 
Court entered its Order of March 30, 1964, directing 
the parties to file memoranda discussing all legal 
points they desire the Court to consider in disposing 
of the appeal. 


II. ISSUES THAT APPELLEES WISH THE COURT TO CONSIDER 
A. In the present posture of the litigation, the 


Court should immediately vacate its stay of 
the District Court Order. 


the Disvrice voury Vee ——_—$—$——$$——$—— 
For the past fifteen months the Secretary of 
Labor has been free to impose upon manufacturers of 
motors and generators arbitrary and illegal minimum wage 
rates. An examination of all factors relevant to the 


propriety of continuation of the Court's stay of the 


District Court's order, enjoining further effectuation 


of the illegal administrative action, indicates that the 
stay should be vacated immediately. 

This Court's analysis in Virginia Petroleum 
Jobbers Association v. Federal Power Comm., 259 F.ad 9el, 
104 U.S. App. D.C. 106 (1958) has been widely adopted in 


cases involving applications to enjoin administrative 
action. See, for example, Associated Securities Corp. 
v. Securities and Exchange Comm., 283 F.2d 773 (10th | 


Cir. 1960); Eastern Air Lines, Inc. v. Civil Aero- 
nautics Board, 261 F.2d 830 (2a Cir. 1958). The four — 
factors which were considered important in the Virginia 
Petroleum Jobbers case are discussed below. 

(1). Which party is likely to prevail on the 
merits of the appeal? In the instant case, the Court | 


has held that appellees must. prevail on the merits be-. 


cause: 


"we must necessarily conclude that the 
admission of the wage tabulations compiled 
from undisclosed confidential data, as to 
which we will not compel disclosure, failed 
to accord to appellees the adequate oppor- 
tunity for rebuttal and eross-examination 
-that the Congress prescribed." 

Opinion of December 31, 1963 at page 20. 


because: 


"In view of the evidence casting serious 
doubt on the validity of the Bureau's survey 
results, it was certainly incumbent upon the 
Bureau, if it meant to rely on the survey, 
to offer some evidence in rebuttal of the 
attack. The Secretary, however, offered no- 
thing tending to substantiate the accuracy 
and reliability of the underlying data. . For 
these reasons the Secretary's determination 
must be set aside for the further reason 
that it is not supported by ‘reliable, 


probative, and substantial evidence'." 
Opinion of December 31, 1963 at pages 22-23. 
The merits of this cause having been decided 
in appellees' favor, the Court's ruling is now the 


"lew of the case” and.no longer open to question. 


Morand Bros. Beverage Co. v. National Labor Re .ations 
Board, 204 F.2d 529, 532 (7th Cir. 1953), cert. den. 346 


U.S. 909 (1953), rehearing den. 346 U.S. 940 (1954). 
(2) Will there be irreparable injury if the 


administrative action is not enjoined? In Virginia 
Petroleum Jobbers the Court explained that: 


"fhe possibility that adequate compensatory 
or other corrective relief will be available 
at a later date, in the ordinary course of 
litigation, weighs heavily against a clain 
of irreparable harm. But injury held insuf- 
ficient to justify a stay in one case may 
well be sufficient to justify it in another, 
where the applicant has demonstrated a 
higher probability of success on the merits." 


Virginia Petroleum Jobbers Association v. 
Federal Power Comm., supra, 250 F. od at 925. 


Appellees' probability of success on the merits has been 


assured. Moreover, they meet their burden of showing 


irreparable harm, whether or not that burden be lightened 
by the established certainty that their greivances are 
just. ‘The trial court found on remand that application 
of the illegal minimum wage determination would "result 


in a serious threat" to Baldor Electric Company's "“eco- 
nomic survival" (Findings of Fact, filed February 27, 
1964, par. 6); that the wage determination would cause 
Holtzer-Cabot "to pay increased wages of as much as 

.. . fifty (50) cents per hour,” and that loss of 
sales to federal agencies "would have grave and immedi - 
ate economic effects for this company” (Id., par. T)3 
that Westinghouse Electric faced potential "labor un- 
rest" as well as "increased wages" from the Secretary's 
wage determination (Id., par. 8); that Louis Allis 
faced increased wage costs of as much as "twenty-three 
(23) cents per hour" as a result of the wage determina- 
tion (Id., par. 9); and that Northwestern Electric's 
wage scale for new employees would be increased by "up 
to twenty-one (21) cents an hour" (Id., par. 10). 

There is no available legal mechanism whereby 
appellees may recoup from their employees or from the 
Government the increased payments they are forced to 
make as a result of the Secretary's improper administra- 
tive action. In the language of the Virginia Petroleum 
Jobbers case, there is no "possibility that adequate 


compensatory or other corrective relief will be avail- 


able at a later date, in the ordinary course of litiga- 


tions hel ss, 


(3) What harm will result to other parties 
interested in the proceedings? All domestic manufac- 
turers of motors and generators are interested in these 
proceedings, as are their employees. 

It is apparent that employees do not have an 
interest worthy of the Court's protection when, of 
necessity, their interest is based upon wage levels 
that the Court has held were arbitrarily determined. 
The Court's power should not be utilized to further un- 
just enrichment, and that is the effect of permitting 
employees to continue to receive higher wages as a 
direct result of illegal action by appellant. 

Non-party manufacturers, however, have been 
and continue to be forced to make additional wage pay- 
ments as a result of the Secretary's administrative 


order. ‘Their interests are the same as those of ap- 


pellees. 

Legitimate interests of other interested 
persons can be protected only by prohibiting further 
enforcement of the minimum wages established for this 
industry. 

(4) Where lies the public interest? ‘The 
Court previously noted that one facet of the public 
interest lies in “having congressional enactments — 


properly interpreted and applied," Wirtz, Appeltant Ve 
Baldor Electric Co., et al., Appellees, supra at page 3 
31. Conversely, public interest cannot be found in per- 
petuating enforcement of administrative action premised 
upon, improper interpretation ané application of the 
Walsh-Healey Act. 

Additionally, the public interest is harmed 
by arbitrarily increasing costs of bidders for Govern- 
ment contract business, which eventually must be 
reflected in costs to Government agencies. The 
Congressional value judgment reflected in the Walsh- 
Healey Act is to assume additional costs necessitated - 
by payment of minimum wages which are shown by: reliable 
evidence to prevail in the industry. ‘There obviously 
is no public interest in arbitrarily increasing public 
and private costs, as has been done by the Secretary 
of Labor. 


Appellees strenuously urge that there is no 


legal basis for continuing the Court's stay of the 
District Court's Order. Whatever may be the further 
proceedings required in this case, the stay pending 
appeal should be promptly vacated. 


Appellant's application to supplement 
the administrative record. 


The Court's opinion of December 31, 1963 
stated in footnote 36: 

"If during the pendency of this appeal 

the Secretary should desire to supplement 
the record of his wage determination hear- 
ing, in an effort to meet the deficiencies 
pointed out in this opinion, he may apply 
in the first instance to the District Court, 
which shall consider the application anc 
refer it, with the Court's recommendations, 
to this court. Cf. Smith v. Pollin, supra." 

When the action was on remand, appellant sub- 
mitted to the District Court an "Application to Supple- 
ment Record of Wage Determination Hearing.” Pursuant 
to the Court of Appeals mandate, Judge Matthews recom- 
mended ", . .. that the application of defendant be 
denied." Recommendation, dated February 27, 1964 in 
Civil Action No. 3673-62. 

The District Court's recommendation with 
respect to defendant-appellant's Application articulates 


two primary objections to the proposed scheme for fur- 


ther administrative proceedings. First, the Secretary 


has admitted that he cannot offer evidence supporting 
the accuracy of the discredited tabulations upon which 
the wage determination was based. The Secretary 


represented to the Court ", . . that it is now prac- 
tically impossible to reliably check the accuracy of 
the original survey as of the original payroll period 
ending nearest October 15, 1960, because of present 
unavailability of the records, inadequacy of the re- 
corded information, or lack of proper recollection as 
to precisely what the employees' duties then were, 
after the lapse of so long a period of time." Defend- 
ant's Application, par. 6. 

Judge Matthews further noted that, "What the 
defendant seeks by his application is to begin de novo. 
administrative proceedings which, in the nature of ; 


things, cannot serve as a basis for the wage determina - 


tion which the defendant has heretofore made, and which 
is the subject of this litigation." Recommendation | 
dated February 27, 1964, supra. 

In addition to the defects in defendant- 
appellant's Application that were pointed out by the 
District Court, there is further objection to the Secre- 
tary's proposal that, in appellees' opinion, is even 
more fundamental. The Secretary suggested two proposals, 
contained in paragraphs 7 and 8 of his Application. 

Both alternatives expressly retain the so-called "pledge 
of confidentiality" that was at the heart of the denial 


of procedural rights the Court fourid when the case pre- 
viously was before it. The Secretary's first proposal 
involves compilation of wage data “without disclosure 
of the identity of the plants from which the information 
was obtained.” Defendant's Application, par. 7(c). His 
second suggestion is "to conduct an entirely new survey, 
under a new pledge of confidentiality..." Defendant's 
Application, par. 8. 

In view of this Court's explicit holding that 
non-disclosure of wage data in Walsh-Healey minimum 


wage proceedings cannot be harmonized with the Secre- 


tary's "statutory obligations to appellees," (Opinion of 


December 31, 1963 at page 17),it is clear that appellant 
does not intend in further administrative proceedings to 
‘meet the deficiencies pointed out" by the Court in its 
prior opinion. 

The Secretary's Application to supplement the 
administrative record should be denied. 


C. The test for standing to sue asserted by 
appellees. 


Appellees continue to assert that court review 
of a minimum wage determination for the motors and gener- 
ators industry, promulgated by the Secretary of Labor 


pursuant to the Walsh-Healey Public Contracts Act, may be 


had by any person who is a manufacturer in the industry 

to which the wage determination is applicable. . 
Appellees! position as to the appropriate test 

to determine standing to sue was rejected by the Court . 

in its prior opinion in this action. We do not understand 


the Court's recent invitation to "discuss all legal points 


they [the parties] wish the Court to consider," (Order of 


March 30, 1964), as encompassing reargument on issues 
already decided. 

Accordingly, without waiver of their earlier 
position, appellees will confine further argument on this 
issue to application of the principles outlined by the - 
Court in its December 31, 1963 opinion. 

The Court previously held that, "... if one or 
more of the plaintiffs-appellees is or are found to have 
standing to sue, the District Court should enjoin the 
effectiveness of the Secretary's determination with re- 
spect to the entire industry." Wirtz, Appellant v. 
Baldor Electric Co., et al., Appellees, supra at page 
32, Since the District Court found on remand that five 
of the plaintiffs-appellees have standing to sue, relief 
from the Secretary's determination should be available 
for all manufacturers of motors and generators. There+ 


fore, appellees will reserve further submissions to the 


Court on the standing to sue issue for memoranda in 
résponse to those which may be submitted by appellant. 

WHEREFORE, for the foregoing reasons, appel- 
lees réspectfully pray that the Court immediately 
vacate its stay of the District Court order herein, 
and that appellant's Application to supplement the 
administrative record be denied. 


DONOVAN LEISURE NEWTON & IRVINE 


w Lids fe fourty 
Attorneys for Appellees 


of Counsel 


Samel W. Murphy, Jr., Esq. 
Richard L. Bond, Esq. 
Edward R. Kenney, Esq. 


Dated: Washington, D.C. 
April 4 , 1964 
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Gil Zimmerman, Esquire, Assistant United States 
Attorey, at his office in the United States Court- 


house, Washington, D.C. on the gt day of April, 


1964. 
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W. WILLARD WIRTZ, Appellant, 
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BALDOR ELECTRIC CO., et al., Appellees. 
APPELLANT'S REPLY TO APPELLEES* 
MEMORANDUM, PURSUANT TO ORDER OF MARCH 30, 196%, 
RE LEGAL POINTS TEEY WISH THE COURT TO CONSIDER 

Appellees' memorandum filed April 9, 196% concerns three points: 
(a) their motion to vacate stay pending appeal; (b) on the merits, appel- 
lant's application to supplement the record of his wage determination 
hearing with rehabilitating evidence; and (c) the jurisdictional standing- 
to-sue issue presented by this case. 

(&) As for appellees' motion to vacate stay pending appeal. We 
fully dealt with this point in "Appellant's Objections to Appellees’ 
Motion to Vacate Stay Pending Appeal", filed March lL, 196+. We find 
nothing in appellees’ present memorandum requiring further reply. Con= 
sequently, we here adopt those objections by reference. We believe 


relief pendente lite should await further developments on this appeal. 


(B) As for appellant's application to supplement the record of 
wage determination hearing. We dealt with this point in our supplemental 
memorandum filed April 9, 1964. We believe we can rest on what is set 


forth in that supplemental memorandum. However, we do want to especially 


re-emphasize this: 

Appellant Secretary of Labor's proposal, if accepted, woudl 
cure all the "record" deficiencies this Court found to exist. And the pro= 
cedures by which the rehabilitating wace data would be gathered will, we 
believe, eliminate all possibilities of error resulting fron misunder- 
standing of the term "covered worker". Most importantly, the procedure 
would give appellees all the relevant information cross-examinetion 2f 
the other manufacturers in the industry would produce for then, in order 
to determine vho actually is the lowest paid “covered worker" in each 
plant surveyed. 

If by such unimpeachable means it is established that the mini-= 
mim wages now prevailing in the industry are no lower than the wage rates 
established by appellant's outstanding determination -- and, as the District 
Court was informed, appellant's Departmental experts have reached “the 
considered judgment *** that in all probability the minimm wages cur- 
rently prevailing *** are higher in fact than those in the challenged 
minimm wage determination for the industry" -- then in fairness and 
equity the Court can conclude that no real prejudice accrues to appellees 
here, and the paramount public interest purposes of the Walsh-Healey Act 
will best be served by leaving the outstanding wage determimtion in full 
force and effect. : 


(€) As for the jurisdictional standing-to-sue issue. We fully 
dealt with this issue in our supplemental memorandum filed April Wh, 1964. 


We find nothing in appellees present memorandum requiring response beyond 


what is already set forth in that memorandum. 
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CONCLUSION 


WHEREFORE, appellant submits, this Court should, by employing 


its "imaginative resourcefulness" as an equity court acting in the 


public interest (1) effect the necessary harmonization of the provi-~ 


sions of the Walsh-Healey Act, as amended by the Fulbright Amendment, 
with the provisions of the Administrative Procedure Act; and (2) 

clearly articulate a proper "direct, immediate and substantial" criterion 
for standing to sue, by strict construction of the Fulbright Amendment 

to the Walsh-Healey Act, which will prevent “mass appeals” from causing 


"hopeless clogging of the administrative process by judicial review." 


[s/ DAVID C. ACHESON 
DAVID C. ACHESON 


United States Attorney 


s/ CHARLES T. DUNCAN 
CHARLES T. DUNCAN, Principal — 


Assistant United States Attorney 


ES FRANK Q. NEBEKER 
FRANK Q. NEBEKER 
Assistant United States Attorney 


/s/ GIL ZOUMMERMAN 
GIL ZIMMERMAN 


Assistant United States Attorney 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Reply to Appellees' 
Memorandim, etc., re: legal points, etc., has been miled to attorney for 
appellees, Sammel W. Murphy, Jr., Esq., Donovan, Leisure, Newton and Irvine, 
2 Wall Street, New York, New York, 10005, and Edward R. Kenny, Donovan, 
Leisure, Newton and Irvine, 1815 H Street, N.W., Washington, D.C., this 
20th day of April, 196+. 


United States Court of Appeals 


for the District: of Columbia Circuit 


FILED ~=APR 14 1964 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,770 


W. WILLARD WIRTZ, 
Secretary of Lebor, 


v. 
BALDOR ELECTRIC COMPANY, et al., 


APPELLANT'S SUPPLEMENTAL MEMORANDUM ON - 
JURISDICTIONAL STANDING-TO-SUE ISSUE E 


The Jurisdictions! feo been. under the Fulbright Amend- 
ment to the Walsh-Healey Public Contracts Act is a threshold question 
here of general significance. It involves the proper application of 
a statutory "adversely affected or aggrieved" provision, so as to 
prevent "mass appeals”. 


This litigation presents essentially the same “nass appeal” 


standing-to-sue issue as concerned this Court in National Broadcasting 
Co., Inc. (KOA) v. Federal Communications Commission, 76 U.S. App. DC. 
238, 2k1-2h2, 132 F.2d 545, 548-549 (1942), affirmed 319 U.S. 239 
(1943). There, this Court held that "so mch by way of limitation" 


need be placed upon would-be champions of the public interest in 


proper administration of the law as "seems necessary to prevent 


y The present supplemental memorandum sets forth our position on 

the jurisdictional standing-to- sue issue, in light of this Court's 
opinion of December 31, 1963, and the action the District Court there- 
after took, following remand of the vecord. We have filed a separate 
memorandum in support of appellant's application to supplement the record 
of his wage determination hearing, and on the merits of the case. To- 
gether, these two memoranda constitute our discussion of the legal: points 
we wish the Court to consider, under this Court's order of March 30, 1964. 
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vindication of the public interest from turning into mass appeals by 
the industry at large, with resultant hopeless clogging of the adminis- 
trative process by judicial review.” 

Proper resolution here of this "mass appeal” problem importantly 
affects appellant's responsibility to effectuate the basic public interest 
objective of the Walsh-Healey Public Contracts Act. It is also generally 
important to orderly judicial review of regulatory agency rule-making 
action, when litigation is brought by persons who, possessing no personal 
legal rights of their own, seek to champion the public interest in proper 
administration of the law. 

If standing to sue in a Walsh-Healey Act case is permitted to 
rest -- as a practical matter -- upon the sole criterion that a mam- 
facturer pays minimm wages below those set in a Walsh-Healey Act pre- 


vailing minimm wage determination, then, as Judge Danaher expressed it 


in bis concurring opinion in the Covington Mills eager it will indeed 


became possible to "meke *** a shambles of the Walsh-Healey Act, for the 
delays and confusion occasioned by *** hordes of 'parties' [can] render 
a determination obsolete and ineffective." Judge Danaher there noted: 


x It is now nearly three years since the Secretary's 
determination was promigated and it is no more nearly 
effective now than when it was first made. Yet 144 
plaintiffs and 5 defendants as “parties” in the District 
Court still, because of their status as parties, respectively 
have rights of appeal no matter which way our order goes. 


2/ Mitchell v. Covington Mills, Inc., 97 U.S. App. D.C. 165, 169-170, 
229 F.2d 506, 510-511 (1955), cert. denied, 350 U.S. 1002, reh. denied, 
315 U.S. 934 (1956). 
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It is said that these "parties" are thus able completely 
to frustrate the reasonable fulfillment of the Congressional 
objective because "rights" have been conferred on them by! 
the Fulbright amendment, adopted in 1952. *** The Fulbright 
amendment *** provided that review was to be had only label 


"by any person adversely affected or aggrieved by the 
determination. Snly 14 plaintiffs have made a showing that 


the determination "results in direct and inmediate injury. 

So, I would dismiss as to 1 ‘plaintiffs leaving only 

the 14 in the Alabama case and none in the Covington case. ##* 

[Euphasis supplied] 

Judge Danaher went on to distinguish such cases as National Coai Ass'n. 
v. Federal Power Camission, 89 U.S. App. DeC. 135, 138, 191 F.2d hé2, 
465 (1951); Columbia System v. United States, 316 U.S. 02, 422 (1942); 
and Associated Industries v. Ickes, 134 F.2d 694, 704 (1943), order’ 
vacated 320 U.S. 707 (1943). He further observed that Walsh-Healey Act 
cases are sui generis, since they concern the Govermment in its pro- 


prietory capacity as contractor, and no besic private legal rights are 


dnvolved. And he concluded with the following statement which we think 


3/ 


is an excellent exposition of the principle that should govern here. 


I believe the Congressional interest in the attainment 
of the objectives of the Walsh-Healey Act and the Govern- 
ment's undoubted right to lay down conditions upon which its 
own business will be conducted compel 2 strict construction 
of the Fulbright Amendment. Any other view makes a shambles 
of the Walsh-Healey Act, for the delays and con‘usion oc- 
casicned by the herdes of-"parties"’ render a de 2rmination 
obsolete and ineffective. Thus those who properly may be 
parties are those, and only those, who can show themselves 
by direct and immediate injury to have been adversely affected 
or aggrieved by the Secretary's determination. [Fmphasis 
supplied. ] 


37 This Court in its December 31, 1963 opinion approvingly cited 

Judge Danaher's statement of the governing principle. Slip op., Pe 25. 
But, with due deference, we think this Court actually departed there- 
from when it came to epplying it in “the case at bar. And the District 
Court -- apparently missing this governing principle entirely -- 

has not followed it at all. These points are discussed infra. 


as: DR) =e 
In accord with Judge Danaher's concurring views in Covington 
Mills, we would phrase the governing principle as follows: 
Where no personal legai right of e complainent has 
been invaded, but he can show that econanic injury or 


disadvantage of a direct, immediate and substantial 
mature is in fact occurring or threatened by reason 


of goverment action to same personal interest of his 
own, then he may -- conformably to the "case" or "con- 
troversy” limitation of Art. III, Sec. 2, of the Con- 
stitution -- maintain suit under a statutory provision 
conferring standing on any "aggrieved", "adversely 
affected", "interested", etc., party, for judicial review 
of such governmental action, as champion of the general 
public interest in proper administration of the law. 
To begin with fundamentals: It is of course elementary that 
integral elements of a constitutional “case” or “controversy” are (1) 
the existence of an "actual" controversy, i.e., one that is "definite 
and concrete”, between the litigants; and (2) the concept that some 
"real and substantial interest” of the complainant party (or parties) 
4s necessarily involved in the lewsuit. b/ 
In the National Broadcasting Co.- (KOA) case, supra, this 
Court gave full recognition to these constituttonAl"case" or "contro- 
versy" requirements, so as to effect proper resolution of the "mass 
appeal” standing-to-sue problem confronting us here. There, this Court 


eumceiated this rule: Would-be public champions mst show "probable 


Aniicy of a substantial character” a to some private interest of their 


Own, in order to qualify as proper perty plaintiffs. But if they show 
that they "may be affected in only a remote and insubstantial manner”, 
they cannot properly be champions of the general public interest in 
proper administration of the law. And this Court there found that the 
complainant Rational Broadcasting Company (KOA) met the prescribed test 


B.g., see United Public Workers, etc. v. Mitchell, 330 U.S. 76,89-90 
1947); Coffman v. Breeze Corps., 323 U.S. 316, 325 (1945); Aetna 
life Ins. Co. ve Haworth, 300 UeS. 227, 240-241 (1937); Massachusetts: v. 
U.S. 447, 487-489 (1923); Fairchild v. Hughes shes 
258 U.S. 126, 129-130 (1922); Muskrat v. United States, 219 U.S. 346, 
356-362 (1911). 


5/ The emphesis is curs. 
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for determining standing to sue under a statutory "aaversely affected 
or aggrieved" provision. 76 U.S. App. D.C. at 24j-2he, 132 F.2d at 
548-Sh9. 

The Supreme Court affirmed this Court's decision in the 


National Broadcasting Co. (KOA) case. Mr. Justice Douglas, dissenting, 


agreed as to the basic principle enunciated to meet the "nass appeal” 


standing-to-sue problem that concerns us here. But he disagreed as 


to its application in that particular case. His dissenting opinion, 
we think, clearly and succinctly summarizes the governing principle 
(319 U.S. at 265-266): 


*#** The interest, if any, of the appellant KOA is the 
interest of a private person and accordingly mst be 
measured in terms of private injury. That interest 

must be substantial and immediate if the standard of 

the statute and if the constitutional requirement of case 
or controversy, as interpreted by the Sanders and the 
Scripps-Howard cases, are to be satisfied. It is neces- 
sary to show in effect that KOA has sustained or is about 
to sustain some direct and substantial injury (see Masse- 
chusetts v. Melion, DOO Uede EET, 785)--an injury which | 
for purposes of this case mst result from electrical 
interference. The Sanders case and the Scripps-Howard 
case do not dispense with that heave aa) require- 
ment [of "case" or "controversy"]. They merely hold 
that an appellant has his case decided in light of the 
standards of the public interest, not by the criteria 
which give him a standing to appeal. 


I do not understand that the opinion of the [Supreme] 
Court [in this case} takes a contrary view. It only holds 


on this phase of the case that KOA made an adequate 
showing under *** [the statutory ‘a, eved or 
adversely affected" provision}. i disagree with that 
conclusion. 


{Emphasis and bracketed material supplied. ] 
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This Court, when confronted with this same "mass appeal” 
standing-to-sue problem in Covington Mills, supra, remanded that 
case to the District Court with directions to determim"as to 144 of 
the 158 plaintiffs" whether they had proper standing to sue". 97 US. 
App. DeCe at 168, 229 F.2d at 509. Significantly, in that connection, 
this Court specifically cited: "Cf. B. F. Goodrich Co. v. Federal 
Trade Comzission, 93 U.S. App. DeCe 50, 56, 208 F.2d 829, 834 (1953)." 

Turning to the B. F. Goodrich case, at the page cited, we 
find that there this Court determined in substance that only those 
particular campieinants who showed "direct and immediate" econanic 
injury “in a very practical sense" er haa treper standing to sue. And 
this Court there directed that if on further consideretion of the case 
the District Court concluded that some cf the complainants were "not 
actually threatened with damage by way of disruption cf business", the 
District Court should dismiss their particular ccmpleints for want of 


jurisdiction. 


Moreover, in National Coal Association v. Federal Power _Com- 


mission, 89 UeS. App. DeC. 135, 138, 191 F.2a 462, 465 (1961), this 
Court accepted as the controlling criterion that adverse effect of a 
"Gtrect and immediate" nature to a "substantial" interest must be 
shown to qualify a complainant as an “aggrieved” person under a 
statutory standing-to-sue provision. 

And in Seatrain Lines v. United States, 152 F.Supp. 619, 


625 (D. Del), aff'd per curiam 355 U.S. 151 (1957), a Three-dudge 


6/ The emphasis is agein ours. 
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District Court adopted the precise rationale this Court had enunciated 


in the National Broadcasting Co. (KOA) case, supra, stating: 


*** [I]n order to avoid clogging of the courts by 

reason of mass vindication of the public interest 

by anyone who might be so inclined, and because of 
the constitutional requirement of “case or controversy”. 
the one bringing suit mst also show personal injury 

of a substantial character in order to have standing 

to institute the action. *** 


Finally, we note, in Kansas city Power & Light Co. v. McKay, 
96 U.S. App. D.C. 273, 281, 225 F.2d 92%, 932, cert. denied 350 UeS, 884 
(1955), this Court approvingly referred to the statement appearing in 
the Attorney General's Manual on the Administrative Procedure Act, to 
the effect that it mst be largely left to "the gradual judicial process 
of inclusion and exclusion, aided at times by the courts’ judgment : 


as to the probable legislative intent derived from the spirit of the 


statutory scheme” to work out who is “adversely affected or aggrieved 


*** within the meaning of any relevant statute". 

. In the present connection, we believe, the legislative history 
of the Fulbright Amendment to the Walsh-Healey Act makes it clear that 
Congress meant to leave it to the courts to determine in each instance 
when a sufficient "case" is made out, so as to enable parties claim- 
ing to be "adversely affected or aggrieved", to obtain judicial review 
under Section 10(b) of the Act, 41 U.S.C. 43a(b), as the champions of 
the general public interest in proper administration of the Act. — 

‘The Fulbright Amendment was a camproamise measure Senator : 
Fulbright introduced on the Senate floor, in substitution for two amend- 
ments to the Walsh-Healey Act proposed by the Committee which had en- 
gendered considerable opposition. In explaining his amendment, Senator 
Fulbright indicated that he was"perfectly willing to leave the inter- 


pretation of the measure to the courts".98 Cong. Rec. 6529-6530. His 
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opening remarks were followed by a colloquy concerned with the scope 
of the provisions in Section 10(b) authorizing any person "adversely 
affected or aggrieved” to obtain judicial review. Senator Fulbright, 
in conclusion, stated that it wes "a very technical question" when 
the facts establish “there is a controversey involved under the Con- 
stitution". And he indicated that the standing question under his 
amendment would have to "be submitted to the court for decision as to 
whether there was a sufficient set of circumstances to support a case.” 
Id. at 6531. 

Consequently, we submit, the Court need here to closely ex- 
amine the entire set of circumstances affecting each appellee's claim 
of injury, to determine whether the appellee's injury is sufficiently 
"substantial, direct and immediate” to make out a constitutional "case" 
or "controversy". It is immaterial whether the governing test is as 
we phrase it. Or, as described in the National Broadcasting Co. (KOA) 
case, supra, whether the test is "probable injury cf a substantial 
character". Or, as phrased in the B. F. Goodrich Co. case supra, 
whether the test is "direct and immediate” damage "in a very practical 
sense". Or, as put by Judge Danaher in his Covington Mills concurring 
opinion, supra, whether the test is that mamfacturers mst show them 
selves "by direct and immediate injury to have been adversely affected 
or aggrieved by the Secretary's determination". The sense of each of 


these variations is the same. 


The important point we seek to make here is that -- no matter 


what variant language is used to describe the test -- it requires more 
of a showing here than simply payment by a mamfacturer of wages below 


the minimm set by eppellant Secretary of Labor's prevailing minimum 


wage determination. Sea tee aca es RE IE ITE 


if in the present case no further test were prescribed to limit standing 

to sue, then the foundation will here be leid for that very “hopeless 

clogging of the administrative process” by "mess eppeals by the industry 

at large", against which this Court inveighed in National Broadcasting 

Co. (KOA), supra, and Judge Danaher warned against in Covington Mite epee: 
We respectfully submit: In its December 31, 1963 opinion this 

Court started out correctly enough in its treatment of this jurisdtc- 

tional problem. But, regrettably, the Court stopped short of effecting 

a sound application of the "substantial, direct and immediate” injury 

test for standing we believe epplies with respect to Walsh-Healey Act 

wage determinations. And the Court there left unclear VY exactly what 

is required here to prevent "mass appeals” by would-be champions of the 

public interest fram hopelessly clogging the administrative process, 

and to achieve the orderly conduct of proper judicial review in the courts. 
The Court recognized that the constitutional "case" or ne 

troversey" limitation does affect the standing problem presented here. 

It cited with approvel Judge Tanaher's statement in Covington Mills, supra, 

that only those mamfacturers who can show “direct and inmediate injury” 

can qualify as champions of that public interest, Fu-rther, the Court 

ruled that mere membership in the industry subject to eppellant's 

challenged minimm wege determiniation is not enough to give standing. 

And it adopted sppellant's view that eppellee mamfacturers paying mintmm 

7 Following the remand, the District Court expressed doubt as to proper 

application of this Court's mandate, We did everything possible to clarify 

the matter, including the filing of a motion for certification of the 


standing question to this Court for clarification of its mandate. All 
was to no avail. : 
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wages equal to or greater than those set by appellant cannot qualify as 
"aggrieved or adversely effemed” parties. The Court ruled- 4n-that- con- 
nection that a "hypothetical or remote possibility” of injury is not 
enozgn to give such eppellees standing. Slip op-, Pp- 25-28. We think 
these ere undoubtedly sound rulings. | 

The Court, however, went on to make some rulings the clarity 
or sounéiess of which we do question. It further rived that (a) 
payment by manufacturers of "minimum wages less than the amount determined 


by the Secretary to be the prevailing minimum wage *** would seem to indi- 


cate prima facie at least that they have standing"; end (b) “the fact 


that some of them may not previously have entered into Government contracts 
should not affect theiz standing.” Om the other hard, the Court indicated 
thet appellant's factual contentions "challenging the substantiality of 
pleintiffs' [eppellees'] claims of injury" might warrant further hearing 
end the development ‘of further evidence. Slip op., Pp- 28-29. 

With due deference, we believe this Court bas erred in ruling 
that a manufacturer need not show any previous Government contracts, without 
prescribing some other limiting test for determining whether the manufactur- 
er meets the constitutional "direct and inmediate" injury criterion for 
standing mder the Fulbright Amendment to the Walsh-Healey Act. It seems 
to us that this coes violence to Judge Danaher’s admonition that a “strict 
construction of the Fulbright Amendment” is warranted, in order to prevent 


"the delays and confusion occasioned by the hordes of 'parties’" from 


zi 


making "a shambles of the Walsh-Heealey Act" by rendering "a determination 
obsolete and ineffective.” We think thet if the Court camnot fully adopt 
our position in that regard, at least it should require that the man- 
fecicurer make a showing of reasonable prospect of coutracts in the ime- 
diete or near future, in order to satisfy the governing constitutional 
vatrect end immediate" injury criterion. Surely, a manufacturer which 
never hel a Government contrect before, and has no reasonevie prospect of 
obteining one in the immediate or near future, cannot meet that test. 
Accordingly, under this Court's ruling of December 31, 1963, we believe 
each appellee not holding a current contract should at least be required 
to show a reasonable »robability that in the dumediate or near future it 
will bid on and apes a Government contract for motors and generators in 


excass of $10,000. 


As for the "substantiality” espect of the governing test for 


determining standing under the Fulbright Amendment to the Walsh-Healey Act, 


this Court aid not mske it clear in its December 31, 1963, opinion that 


ete how it views Ruth rm. Coals v- 


2a 635 (1957), cert. dented, 355 
There, the 


ous coal.--were 

Velley Authority which 

These allegations in that complaint were 

Hence, Ruth Elkhorn is entirely consistent with our c 

iumediate and substantial” injury criterion for standing in Walsh-Healey Acv 
cases. 


appellant's factual contentions in that regard do warrant the development 
of further evidence. Appellant's factual contentions "challenging the 
substentiality of pleintiffs' [eppellees*] claims of injury” fall under two 
major headings: First, it is our contention that, where the edverse effect 
4s of such minimal impact es to be de minimis, it is too insubstantial to 
support statutory standing to sue here. Second, it is our further con- 
tention that, where a manufacturer hes more than one plant and chamnels 
the work on Government contracts subject to the Walsh-Healey Act to a plant 


(or plants) at which the minimum wages paid to “covered” workers are equal 


to or greater than those set by the wage determination, the effect (if 


adverse at all) is too insubstamtial to support statutory standing to sue. 

On Judge Danaher’s premise that "the Congressional interest in 
the attainment of the objectives of the Walsh-Healey Act end the Govern- 
ment's undoubted right to lay down the conditions upon which its om 
‘business will be conducted compel a strict construction of the Fulbright 
fmendment", we maintain we are correct in advancing these two "substan- 
tiality” contentions. 

If so, then, we think, the District Court erred in blocking all 
our efforts to develop on the record in the court below the relevant facts 
needed to make these determinations. The present record contains only the 
affidavits of five appellees, filed in support of appellees’ motion for 
preliminary injunction. Not only are these affidavits vague and indefinite, 


but they abound with conclusory statements. Appellant sought leave to 
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propound interrogatories to appellees on the jurisdictional facts. Bu 

his motion was denied witho: + satisfactory explanation. ‘The interrogatories 
were designed to draw enough detailed disclosure to make it possible to 
assess the impact of the wage determination in relation to each of the five 
appellees the District Court found to have standing. The alscovery sought 
should have been allowed. Collins v. New York Central System, ___U-S. App. 
D.C. ___, 327 F.2a 88, 885 (1963); Urquhart v. America-La France Foamite 


Corp., 79 U.S. App. D.C. 219, 221, 14k F.2d 5h, Shh, cert. denied, 323 U.S. 


763 (19h4). Cr. B. F. Goodrich Co. v. Federal Trade Commission, supra, 93 
U.S. App. D.C. at 56, 208 F.2d at 83h. 

We have included in the Appendix the various motions, objections, 
interrogatories, etc., we filed, to no avail, seeking to have the District 
Court allow us to obtain the information we sought. We requested, also to 
no avail, that the District Court specifically rule on our two "substantial- 
ity" contentions set forth som We also pointed out to the District Court, 
also to no avail, that this Court had indicated in its opinion that this 
Court deemed "it desirable to have an articulated decision by the District 


_9/ In their proposed conclusions submitted to the court below, appellees 
stated that it is to be expected such information as appellant sought by 
his interrogatories would not be readily available In our opposition, we 
strongly disputed this statement. We asserted that such business data may 
well be reasonably available to the large corporations involved in ‘the 
present litigation. 


10/ See the hearing transcript, pp. 37-39. 
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Court, after hearing further from the parties on the question of standing, 


declaring which plaintiffs (if any) have stending, and which do not." 


Slip op., p. 29. 

In the Appendix we have also included the District Court's 
Findings of Facts and Conclusions of Law on the standing-to-sue issue, 
end its two orders denying the various motions we filed. 

Despite the record deficiencies, the District Court has held 
that five of the appellees have standing to sue. It is apparent from 
analysis of the District Court's ruling that it--erroneously, in our 
opinion--permitted standing to rest entirely upon the sole criterion that 
these five appellees pay minimum wages below those set by appellant in 
bis challenged minimm wage determinaticn. And we think it suffers from 
the further vice that, in an effort to bolster its holding, the District 
Court relied upon the “starting” or "paper" rates claimed by these five 
appellees in their affidavits. Since such rates may not presently, or 
in the immediate or near future, or perhaps ever, be paid by these 
particular appellees, they clearly fell within the realm of the "hypothet- 
icel and remote possibility” which this Court held in its opinion to be 
insufficient to “confer” stending upon those appellees who paid their 
erployees at rates equal to or higher than the Secretary's minimum, but 
who feared that they would be “hurt in the long run by virtue of increased 


competition for lebor at a higher wage rate." 
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As for our contentions challengiit, the substentiality. of 

appellees" claims of injury, the District Court in its order denying 
appellant's motion for leave to adduce supplementary evidence, ete:, 
made only this puzzling, conclusory statement: That it appeared to the 
Court-= 

That the interrogatories sought to be 

propounded *#* are umnecessary for the 

purposes of-the remand Ht end, if allowed, 

would likely prolong this litigation unduly 

and, because of their nature, would probably 

be productive only of information of doubtful 

or remote relevancy to the issues to be resolved. 

The "{ssues to be resolved" here are of course only the 

standing problem discussed in the present Memorandum. Since the District 
Court did not enter any articulated decision going beyond the ebove-quoted 


conclusory statement, we cannot be sure; but,with due deference, we are 


constrained to conclude that the District Court entirely missed the 


point here. 

As stated by this Court in the National Broadcasting Co. (KOA) 
case, some limitation need be imposed "to prevent vindication of the 
public interest" by would-be champions “from turning into mass appeals 
by the industry at large, with resultant hopeless clogging of the 
administrative process by judicial review." The District Court ata not 
express any views tg our contention that a "direct, immediate end 
substential” injury criterion for stending governs here. And we think 
we are right in urging some Syactice: application of that criterion here, 


to prevent "mass appeals.” 
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CONCLUSION 
WHEREFORE, appellant Secretary of Labor respectfully prays 

(a) thet this Court itself clearly articulate in a further opinion the 
“direct, immediate and substentiel"” criterion for stending to sue which 
should apply under the Fulbright Amendment to the Walsh-Healey Act; (b) 
that this Court then again remand the record to the District Court with 
instructions to vacate the Findings and Conclusions it has entered, grant 
the discovery sought by appellant, and then supplement the record by in- 
corporating therein new Findings and Conclusions on the subject of standing, 
based on this Court's prescribed test for determining standing and the 
evidence developed thereunder on the record in this litigation. 


Assistant United Stetes Attorney 
/s/ GIL ZIMMERMAN 
GIL 
Assistant United States Attorney 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that service of the foregoing Memorandum has been 


/s/ ZIMMERMAN 
Assistent United States Attorney 
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BALDOR ELECTRIC COMPANY, ET AL, APPELLEES — 


APPELIEES? REPLY TO "APPELLANT'S 
SUPPIEMENTAL MEMORANDUM ON THE 
_ JURISDICTIONAL STANDING-TO-SUE ISSUE." 


The only genuine issue left for decision in: 
this action is whether the District Court abused its : 
discretion in carrying out the Court of Appeals’ mandate 
to "resolve any remaining factual issues with jean to 
the standing to sue of the various plaintiffs-appellees.® 
Wirtz, Appellant v. Baldor Electric Coes et als, Ap- : 
pellees, No. 17,770, opinion of December 31, 1963 at 
page 32. Appellant has failed to establish any cocina 


for reversal of the District Court's findings of fact, 


conclusions of law and Order. 


POINT fT 
WIE THIS. COURTSS. INSTRUCTIONS. 

Judge Matthews was obligated to abide by in- 
structions pursuant to which the action was remanded, 
including both the precise terms of the Order and the 
views expressed in the Court’s opinion, Morand Brose 


Beverage Co».V-e National Tabor Relations Board, 204 


F.2d 529, 532-33 (7th Cir. 1953), cert. denied 346 
UeSe 909 (1953), mehearing denied 346 U.S. 940 (1954)5 
United States Ve Pan-American Petroleum Co., 24 F.2d 
206, 207 (S.D. Calif. 1927). Appellant's reargument 
of the principles upon which the remand was based is 
an attempt to nullify the Court's prior opinion and 
make the remand a futile exercise. 


Ae ‘The Principles Articulated by 
the Court.of Appeals. 


This Court expressed the view that appellees 
paying minimum wages equal to a@ greater than the 
challenged minimum wage determination probably ". « « 
have no standing to sue under Section 10(b) of the 
Walsh-Healey Act," and that those who alleged in the 
complaint that they paid wages below the minimum ". « « 
seem to indicate prima facie at least that they have 


standing to have review of the determination™ Opinion 


of December 31, 1963, supra, at page 28. 

As further aOR to the District Court, it 
was noted that, "The fact that some of them [appellees] 
may not previously have entered into Government con- 
tracts should not affect their standing.” Ibid. 

The principles expressed in the mandate, as 
it shall appear, were followed conscientiously by Judge 
Matthews. 

Ot dee peptedea Wout 

A review of the Conclusions of Law entered on 
February 27, 1964 by the trial court makes it apparent 
that the December 31, 1963 opinion was followed with 
meticulous care. The District Court started from the 
premise that only manufacturers who show that they are 
adversely affected in fact by the wage determination 
have standing under Section 10(b) of the Walsh-Healey 
Act (Conclusions of Law, pare 1), which issue "must be 
resolved in the light of the particular facts and cir- 
cumstances pertaining to those seeking to challenge the 
minimum wage determination » « « ™ (Ids, pare 2). 

Three appellees were found not to be adversely 
affected or aggrieved because they "pay all affected 


employees wages equal to or greater than those pre- 
scribed by the Secretary of Labor . . « ™ (Conclusions 
of Law, footnote to pare 3). Three additional appellees 
were found not to have standing because the evidence 
"failed to establish that they are adversely affected or 


aggrieved" (Id., pare 4). 

Five of the original eleven plaintiffs satis- 
fied the District Court that they had standing. Judge 
Matthews concluded that these companies: 


*. ». e are manufacturers of electric motors 
and generators and are engaged in the in- 
dustry to which the challenged wage determin- 
ation of defendant applies; that electric 
motors and generators are purchased or are to 
be purchased by the United States Government; 
that the said plaintiff-appellees pay wages 
to "covered employees’ which are less 

the minimum wages specified in the wage de- 
termination of defendant; that the effect of 
the wage determination considered with the 
Walsh Healey Act is to require plaintiffs- 
appellees, in any contract they might make 
with the Government to manufacture electric 
motors and generators in an amount exceeding 
$20,000, to stipulate to pay not less than 
the determined minimum wage to persons plain- 
tiffs-appellees employ in manufacturing these 
articles, and hence that the said plaintiffs- 
appellees are adversely affected, and have 
standing to contest the validity of defend- 
aot eras me ese yee os Ruth Eikhorn Coals 
Ve tche > UeSe Appe eve > e 
635; cert. denied, 355 UeSe 953-" 


The factors primarily relied upon by the 
District Court were those pointed to by this Court. The 


mandate was faithfully executed and should be affirmed. 


POINT II 

APPELLANT OFFERED NO EVIDENCE TO THE 

DISTRICT COURT TO SUPPORT CONSIDERATION 

OF FACTORS OTHER THAN THOSE THAT THE 

COURT OF APPEALS SAID WERE RELEVANT. 

Appellant's primary argument is that. ap- 
pellees should have been required to supply informa- : 
tion relating to his contentions that the degree of 
harm resulting to some appellees from the ninimum 
wage determination was inadequate to support their 
standing to sue (Appellant’s Memorandum, page 12). 
However, no evidence was proffered by the Secretary 
to support his proposed inquiry into areas beyond 
those discussed in this Court's December 31, 1963 


opinion. 


The only evidence presented to the District 


Court was in the form of affidavits by responsible 
officers of five appellees. On behalf of appellant, : 
there was nothing beyond assertions by counsel. Judge 
Matthews noted repeatedly at the hearing below that _ 
the Secretary had offered: no. facts to rebut the dem- | 
onstration of ‘ingury, made by appellees (Transcript ; 
of hearing on- January 31, 1964 at pages 13, 27, 28). 
The Secretary teccenises {Appellant's 


Memorandum, page 10) that under this Court's earlier 
opinion a demonstration by appellees that they pay 
tminimum wages less than the amount determined by the 
Secretary to be the prevailing minimum wage « « « 
would seem to indicate prima facie at least that they 
have standing." Faced with a prima facie demonstration 
of standing, the Secretary failed to come forward with 
facts from even one of his Walsh-Healey experts which 
would either support his contentions or justify the 
need for further inquiry by way of interrogatories or 
otherwise. Under these circumstances, it must be as- 
sumed the testimony he might have obtained from Labor 
Department personnel would have been adverse to ap- 
pellant's position. Interstate Circuit, Ince Ve 
United States, 306 U.S. 208, 225-26 (1939); Tendler 
Ve Jaffe, 92 U.S. Appe D.C. 2, 203 Fe2d 4, 19 (1953), 
cert. denied 346 U.S. 817 (1953). 

- 


POINT IIT 


THE DISTRICT COURT DID NOT ABUSE 
ITS DISCRETION IN THE PROCEED- 


INGS ON REMAND, 


The Federal Civil Rules do not specify pro- 


cedures to be used in resolving motions under Rule 12. 
Accordingly, the trial court has discretion to determine 


appropriate means for resolving a jurisdictional 

challenge. Kantor v. Comet Press Books aE SS 187 

F. Suppe 322, 322 (SsDeNeY. 1960). 
The District Court might have relied exclu- 


sively upon the uncontroverted allegations of fact: in 
the complaint. Ruth Elkhorn Coals v. Mitchell, 101 
UsSe Appe DeCe 313, 248 Fe2d 635 (1957), cert. denied 
355 UsSe 953 (1958). Hoeven: Judge Matthews ac- 
cepted as adequately established only those facts 
which were supported by affidavits from officers of 
the plaintiff. companies. (Findings of Fact, paras» 
5-10). Reliance upon affidavits to resolve a juris- 2 
dictional challenge is customary and proper. Will 

« Minnesota Mining & Manufacturing Coo, 14 F.R.D. 1; 
710 (S:D. Calif. 1953). 

The ‘Secretary's objection ‘to the procedures 
below focuses upon the District Court's refusal to 
allow interrogatories he desired to propound (Ap- 
pellant'ts Monoranduia, pages 12-13). This objection | 
is wholly without merit, . ‘The trial court has dis- 
cretion to determine whether additional evidence is 

required to decide an issue on remand. Walling ve 
Jacksonville Paper Coe, 317 U.S. 564, 572 (1943). 
Absent a showing that there was an abuse of discretion, 


Judge Matthews' decision should not be disturbed.. 

The circumstances. surrounding appellant's 
motion and the nature of the information he sought by 
interrogatories are significant. Instead of offering 
evidence on the standing eer appellant waited until 
the day set by the District Court for hearing. with re- 
spect to entry of findings, and then made a variety of 
motions.- These motions sought leave to answer the com- 
plaint, withdraw his summary judgment motion and propound 
extensive interrogatories to appellees. (See Appendix to 


Appellant's Memorandum, pages A-1 through A-38.) 


The District Court refused appellant's requests 


because: 


", . ¢ the interrogatories sought to be pro- 
pounded by the defendant to the plaintiffs 
are unnecessary for the purposes of the re- 
mand [footnote omitted] and, if allowed, 
would likely prolong this litigation unduly 
and, because of their nature, would probably 
be productive only of information of doubt- 
ful or remote relevancy to the issues to be 
resolved « ..." (Order entered February 
27, 1964) : 


Appellant cannot show that the Trial Court's refusal to 


allow his interrogatories constituted reversible error. 


A. The Interrogatories Sought 
Irrelevant Information. 


lacking facts or expert opinion to support : 
the relevancy of his proposed interrogatories, appel- 
lant relied on a two-part legal argument that crumbles 
on analysis. He contends that the adverse effect 
proved by appellees "is of such minimal impact as to 
be de minimis « e« e« in and that there is no adverse 
effect on a manufacturer with more than one plant if he 


can perform Government contract work at ™"a plant (or 


plants) at which the minimum wages paid to ‘covered? . 


workers are equal to or greater than those set by the 
wage determination . . » * (Appellant's Memorandum, 
page 12). 

The de minimis theory urged by appellant has 
no application to the question at issue: whether ap- 
pellees are adversely affected by the illegal wage de- 
termination. "De minimis non curat lex" literally means 
that the law does not concern itself with trifles. : 
Black’s Law Dictionary (4th ed. 1951). The instant — 
case seeks to require proper application and sdatates 
tration of a Congressional enactment, hardly a trifling 
matter (Opinion of December 31, 1963, su ah at pages 
31-32). 

The Walsh-Healey Act itself refutes applica- 


tion of the de minimis maxim. It requires that tall 
persons" engaged in performing the contract be paid 
not less than the minimum wages determined by the 
Secretary of Labor" (41 U.S.C. § 35(b)). The conse- 
quences flowing from "any breach or violation™ include 
cancellation of contracts subject to the Act (41 U.S.C. 
§ 36). Breach of “any of the agreements or representa- 
tions" secitred, including the representation that tall 
persons” be paid "not less than the minimum wages de- 
termined by the Secretary of Labor," can result in 
blacklisting from Government contracts for three years 
(42 U.S.C. § 37). The Labor Department has prosecuted 
violations involving few employees. See, for example, 
United States v. A-An-E Mfg. Corns: 8 WH Cases 131 
(N.D. Til, 1948). 

Appellees must pay all covered employees not 
less than the minimum rates established by the Secre- 
tary. Application of the de minimis doctrine would 
improperly change the scope of the statute. See Mabee 


yv. White Plains Publishing Cos, 327 UeS. 178 at 181, 
183-84 (1946); and Crook ve Bryant, 265 Fe2d 541, 54h 
(4th Cir. 1959). 

Additionally, appellant's interrogatories 


sought production of data reflecting "total labor costs" 


and “total production costs" (page A-32, Appellant's 
opendlx)y which could serve only to show the relative 
ability of each company to absorb the adverse effects. 
resulting from the Secretary’s arbitrary action. Such 
information is not relevant. Cf. Southern California 
Freight Lines ve NcKeown, 148 F.2d $90, 892 (9th Cir. 
1945), cert, denied 326 U.S. 736 (1945), rehearing : 
denied 326 U.S. 808 (1945). 


The second half of appellant's argument, ap- 


plicable to ‘mlti-plant* manufacturers,* is self- 
defeating. It suggests that manufacturers with more | 
than one plant should withdraw from consideration for 
government contract business all plants with employees 
“under.the minimum wage levels specified by the Secre- 
tary. Withdrawal from a textos as an alternative to 
compliance with improper administrative action, itself 
constitutes irreparable injury. Armour and Co. Vs | 
Freeman, 113.UsS. Apps DeC. 37, 304 Fe2d 404, 406 
(1962), certs denied 370 UsS. 920 (1962). 


Sn eC nr INEREE SEEDERS OnE Tn 


* Appellees Holtzer-Cabot, Louis Allis and North=- 
western each have one plant (Findings of Fact, 
paras. 7, 9, and 10), Baldor has employees below : 
the required minimum at both of its manufacturing 
locations (Id., par. 6). Therefore, the "multi- 
plant"argument could apply only to Westinghouse. 


The "multi-plant”® argument is a variation of 
appellant's prior contention that only manufacturers who 
had Government contracts in the recent past have stand- 
ing; this was flatly rejected by the Court (Opinion of 
December 31, 1963 at page 28). Moreover, the policy of 
the Walsh-Healey Act is not served by artificially limit- 
ing potential sources of supply. "The Government's 
ability to obtain essential contracts might also be 
hampered™ (Id. at page 30) 

Judge Matthews did not abuse her discretion in 
refusing production of information of such "doubtful or 
remote relevancy." 


B. The Information Sought by the 
Interrogatories Could Not Have 


Changed the Result. 

The trial court has responsibility for de- 
termining facts, and factual issues will not be retried 
under the guise of appellate review. Bellevue Gardens, 
Inc. v. Hill, 111 U.S. App. D.C. 343, 297 Fe2d 185, 
186-87 (1961). Proper division of judicial responsi- 


bility prompted the remand in this action. In the 


Court's December 31, 1963 opinion (page 29) it pointed 
to the following from Mitchell _v. Covington Milis, 97 
UsS. Appe DC. 165, 168, 229 Fe2d 506, 509 (1955), 
cert. denied 350 U.S. 1002 (1956): 


"We think the District -Court should decide, 
in the first instance, which plaintiffs 
have standing. Cf. Bs F. Goodrich v. Fed- 
eral Trade Commission, 93 U.S. Appe DeCe 
50, 56, 208 Fa2d 829, 83h." 

The District Court's findings of fact must be 
accepted unless appellant can show they are clearly 
erroneous. United States v. Yellow Cab Co., 338 U.S. 
338, 341-42 (1949). 

Judge Matthews found as fact that each of the 
companies with standing was drastically affected by the 
Secretary's wage determination. Baldor Electric would 
have to increase wages paid to a majority of employees 
at its Fort Smith, Arkansas plant and to some of the > 
employees at its St. Louis plant, which would result in 
a serious threat to the company’s economic survival" 
(Findings of Fact, pare 6). Holtzer-Cabot would have 
to increase wages by up to fifty-cents per hour, which 
would "affect the entire wage structure of this company" 
and "nullify the wage rates specified for four of the 


labor grades for production employees contained in the 


company*s labor contract" (Findings of Fact, par. 7). 


Westinghouse would be required to raise wages paid to 
eighty-three employees in one plant, increase "starting 
rates for newly-hired employees" in all its plants, and 
this "would disturb pay differentials established as a 


result of collective bargaining with labor organizations 
and would create labor unrest" (Findings of Fact, par. 


8). Louis Allis employs seven persons at rates below the 


minimum, two of whom would require increases of fourteen 
cents per hour and one of twenty-three cents per hour; 
starting rates would have to be increased "by as much as 
twenty-three (23) cents per hour," and "it is probable 
that it also would be required to increase wages of other 
employees who are paid more than the prescribed minimum." 
Louis Allis was "actively engaged in the manufacture of 
motors and generators for the federal government when 
this action was initiated" (Findings of Fact, pare 9). 
Northwestern pays one of its sixty production workers 
less than the minimum, and would have to increase "start- 
ing wage rates for new workers in a variety of produc- 
tion jobs" from “fifteen (15) to twenty-one (21) cents 
per hour,” which “probably would require additional in- 
creases in wages paid to other persons above the minimum 
specified for the non-fractional horsepower branch of 
the industry." Northwestern bids on government business 
Yon an average of twice a month, and loss of sales to 
federal agencies would have grave and immediate economic 
consequences to the company" (Findings of Fact, par. 10). 
The facts found by the District Court are 


unquestioned by appellant. The information sought by 
his interrogatories related to other factors that could 
not have undermined these findings. The findings upon 
which the District Court based its conclusion that five 
appellees are adversely affected or aggrieved were more 
than sufficient. Since the additional information 
sought by the Secretary could not have changed the 
District Court's Andinwe; there is no adequate ground 
for reversal. Rule 61,Federal Rules of Civil Procedure. 


POINT IV 
PUBLIC POLICY WILL BE BEST SERVED 
IF STANDING TO REVIEW A WALSH- 
HEALEY MINIMUM WAGE DETERMINATION 
IS ESTABLISHED BY PROOF THAT A MAN- 
UFACTURER PAYS AFFECTED EMPLOYEES 
IESS THAN THE MINIMUM CHALLENGED. 

The Secretary has raised the spectres of "mass 
appeals" with “hordes of parties," resulting in "delays 
and confusion" which will make "a shambles of the Walsh- 
Healey Act." He suggests that these dire consequences 
will result unless there is a complex economic test for 
standing to sue (Appellant's Memorandum, pages 1-2). 

This case evidences the fact that delay, con- 


fusion and repeated appeals are more likely to result if 


standing to obtain court reviews is to depend upon full- 


scale economic analysis of each company's "total labor 
costs" and "total production costs." The thinly-veiled 
truth is that the Secretary of Labor would like to make 
the requirements for standing so difficult to establish 
that his wage determinations would not be reviewed in 
the courts, although the Fulbright Amendment to the 
Walsh-Healey Act was intended to accomplish the op- 
posite result. 

There presently are adequate limitations on 
bringing cases of this kind. Only persons who prove 
they are adversely affected by the wage determination 
may obtain judicial review (41 U.S.C. § 43 a (b); Wirtz 
v. Baldor Electric Co., et al; supra, at page 28). Re- 
view proceedings must be initiated "within ninety days 
after such determination is made" (41 U.S.C. § 43 a (b)). 

It must be remembered that standing to sue is 
a preliminary questica, not the issue for decision on 


the merits. The exhaustive economic exercise urged by 


the Secretary may be appropriate in antitrust litigation, 


but it is inappropriate here. 

The interests of justice are best served by 
adhering to the clear-cut criteria for standing to 
obtain review of minimum wage determinations under the 
Walsh-Healey Act that were laid down by this Court's 


December 31, 1963 opinion. 
CONCLUSION 


For all the reasons set forth above, appellees 
respectfully urge that the Court affirm the District 
Court's holding that plaintiffs-appellees Baldor Elec- 
tric Company, Holtzer-Cabot Corporation, the Louis 
Allis Co., Northwestern Electric Company and Westing- 
house Electric Corporation have standing to maintain 
this action. : 


Dated: Washington, D 
April 235 toe.” 


DONOVAN LEISURE NEWTON & IRVINE 


e 

Federal Bar Building 
1815 H Street 
Washington, D.C. 20006 


Attorneys for Appellees 


Of Counsel: 


SAMUEL W. MURPHY, JR. 
RICHARD L. BOND 
EDWARD R. KENNEY 


CERTIFICATS OF SERVICE 


I HEREBY CERTIFY that service of the fore- 
going Memorandum has been made upon appellant by 
delivering a copy thereof by hand to his attorney, 
Gil Zimmerman, Esquire, Assistant United States 
Attorney, at his office in the United States Court- 
house, Washington, D. Ce, on the 2¢ day of April 
1964.6 
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BALDOR ELECTRIC COMPANY, ET AL., APPELLEES 


APPELLEES* REPLY TO 
"APPELLANT'S SUPPLEMENTAL MEMORANDUM 
IN SUPPORT OF APPLICATION TO SUPPLEMENT 
RECORD OF WAGE DETERMINATION HEARING, 
AND ON THE MERITS OF THE CASE* 


In footnote 36 of its opinion of December 31, 
1963, the Court invited the Secretary, if he so de- — 
sired, to submit proposals for further administrative 
proceedings he might conduct "in an effort to meet the 


deficiencies pointed out in this opinion « « « «* An 
application setting forth a proposed scheme for further 
proceedings was submitted by appellant to the District 
Court, which recommended that it be rejected. Ap- 3 
pellees urge that the District Court's recommendation 


unquestionably was correct. 


I. -APPELLANT*S APPLICATION TO SUPPIE- 
MENT THE ADMINISTRATIVE RECORD IS 
NOT WORTHY OF SERIOUS CONSIDERATION. 


Ae & t+. does not intend to com- 

¥y with the law-in further ad- 
nistrative cee je. 

The Secretary's Application, which is reproduced 
as an appendix to his Supplemental Memorandum, contains 
alternative proposals for supplemental administrative 
hearings; each alternative expressly retains proce- 
dures the Court has condemned as contrary to statute. 

Paragraph 7 of the Application, outlining the 
Secretary*s principal proposal, envisions collection by 
the Bureau of Labor Statistics of wage data for January 
1964, as a check on the accuracy of the discredited 
data for October 1960. Temporarily leaving aside the 
questionable probative value of this plan, appellant 
makes it chear that he will not reveal the names of the 
plants visited or which companies supplied what data: 

"7{c}. These data will be reported to 
the Bureau of Labor Statistics in Washington 
for tabulation of the wage information with- 
out. disclosure of the identity of the ts 


rom c e ormation was obtained.” 
em Ss added). 


Alternatively, the Secretary proposes in Para- 


graph 6 of his Application ". .« - to conduct an en- 


tirely new survey, under a new pledge of confidentiality, 


substantially in the same manner as is set forth in 
paragraph 7." (emphasis added). 

It is astounding that appellant so blithely 
ignores even the pretense of fashioning a plan to meet. 
the legal deficiencies pointed out in the Court's 


opinion of December 31, 1963. The grievance which lies 


at the heart of this case is that the accuracy and re- 
liability of summary tabulations of data cannot be 
checked without access to the sources of information 

in the summary tables. Nevertheless, appellant persists 
in suggesting that the Court approve the same unfair 
and illegal practice. 

The Court has clearly said that, ". « » where 
tables of this kind are received in evidence, the docu- 
ments supporting the tables and on which they are based 
must also be introduced or at least be made available 
to the opposing party to the extent that they are nec- 
essary for purposes of rebuttal and cross-examination." 
Opinion of December 31, 1963 at page 13. Nevertheless, 
the Secretary avers his unwillingness to make them 
available in further administrative proceedings. 

This Court also pointed out that, "es « « fur- 
nishing the [underlying] data in a sense would serve 


some of the functions of Cr cenccaccalaatiiese™ and *. ws: 
it certainly was pertinent to the problem of preparing 
and submitting *appropriate rebuttal evidence’ « » « » 
including possible witnesses among the reporting busi- 
nessmen, who if hostile might be subjected to cross- 
examination." Id. at page 16, footnote lh. Neverthe- 
teen, the Secretary once again would keep his sources 
secret. 

This Court has held that, ". . . the admission 
of the wage tabulations compiled from undisclosed con- 
fidential data . . . failed to accord to appellees the 
adequate opportunity for rebuttal and cross-examination 
that the Congress prescribed." Id. at page 20.6. But 
the Secretary asks the Court to authorize use of the 
same illegal procedure in a supplemental administrative 
hearing. 

Appellant ts Application evidences his intention 
to flout the law as enunciated by this Court in the in- 
stant case, and it is accordingly frivolous on its face. 


Be Appellant admits that he is unable to 
rehabilitate his discredited wage data. 


The wage data which the Secretary proposes to 
"rehabilitate" was for October 1960. (Joint Appendix, 


pages 17-27). He admits ". » . that it is now practi- 


cally impossible to reliably check the accuracy of 


the original survey as of the original payroll period 


ending nearest October 15, 1960, because of present 
unavailability of the records, inadequacy of the re- 
corded information, or lack of proper recollection 
as to precisely what the employsest duties then were, 
after the lapse of so long a period of time." Ap- 
pellent's Application, pare 6. 

With logic most mysterious, appellant pro- 
poses to somehow "rehabilitate" the erroneous 1960 
data by collecting data for a period forty months 
thereafter, despite a recognition that changes in the 
industry are probable after the passage of more than 
three years. (See the Secretary's proposal to visit : 
those plants included in the original survey as Mare 
currently still in business." Pars 7(a) of Appellant's 
Application)» 3 : 

‘We respectfully submit that the District. Court 
was wholly correct in pointing out that Appeliantts : 
Application is well short of the mark set by this 
Courtts prior decision and wholly insupportable in 
reason. and logic. Information of wages paid in 1964 
cannot reflect wages paid in 1960, nor support admin- 
istrative determinations based solely on summary 


tebulations of 1960 wages, no matter how skillfully 


appellant's staff stretch their imaginations and exer- 
cise their ingenuity. 

Why then Goes the Secretary cling to an attempt 
to @o that which he asserts cannot be done, rather than 
proceeding anew in accordance with proper procedures? 
The answer is apparent from Appellant's Application. 

He.wants to create a new factual record, while 
continuing to deny cross-examination and en opportunity 
to submit rebuttal evidence, because of an awareness 
that Supreme Court review: of the Secretary's defeat in 
the District Court and this Court "will probably be im- 
possible to secure” if new facts are not substituted 
for those in the present record. (Appellant*s Applica- 
tion, pare 5). 

It is unfair to appellees, as well as a per- 
version of the Court's invitation to "meet the defi- 
ciencies" it pointed out, to permit the Secretary to 
drag this matter through further administrative and 
court proceedings wherein iniices again will be denied 
basic procedural rights. That, in essence, is what 
appellant proposes. 

Movieweer; the Court will recognize that, by the 
utilization of 1% wage data to "rehabilitate" evidence 


of wages allegedly prevailing in 1960, Appellant ts 
Application seeks (without so stating) to take full ad- 
vantage of whatever inflationary effect his unlawful 
wage determination has had since it became final on | 
October 24, 1962. It is plain that the Secretary's 
Application - if granted - would permit him to "re- | 
habilitate™ his unlawful determination on the basis of 
its unlawful, effect. 
C. Appellant premises his Application on 

an argument the Court has rejected, 

tnctogl neserticas qni invective. 

The Secretary's proposals for further adminis- 
trative. proceedings are based. upon the erroneous assum~ 
tion that the Court's December 31, 1963 opinion "re- 
served" an issue with respect to the merits of the 
instant case. {Appeltant*s Supplemental Memorandum, 
pages 2, 4, 6, 9, 13). This "reserved" issue, we sub- 


mit, arises out of appellant*s imagination rather than 


‘the Court's opinion. 
The allegedly "reserved" issue to which ap- 
pellant points is whether the minimum wage determina- 
tion for this industry may properly be based’on tabular 
summaries of wage data. despite refusal to divulge in- 
formation in the underlying documents from which the 


summary tabulations were taken. If this question re- 
mains open, then very little was decided by the Court*s 


prior opinion. 
Appellant has created this "reserved" issue by 
the expedient of quoting sixteen words from a fifty-two 


word sentence by the Court. (Compare "quotation" in 
par. i{c}, page 2, of Appellant's Supplemental Memo- 
randum with full sentence at page 23 of opinion of 
December 31, 1963.) 

In support of this erroneous legal position, the 
Secretary has not offered any facts upon which the Court 
may rely in assessing the propriety of his proposals. 

- Although Appellant'’s Application contains numerous 
factual assertions (eege, paras. 2, 3, 6, and 9), they 
are unsupported by affidavits or other evidence. Cf. 
Rule 43(e) of. the Federal Rules of Civil Procedure. 

Statements by counsel, which is all that have 
been offered in support of the Secretary's Application, 
t . . certainly do not constitute competent evidence." 
In re Newman, 193 F. Supp. 55h 556 (N.D. Ohio 1961). 

Finally, the weakness of the Secretary's posi- 
tion is nowhere more evident than from his resort to 
ungrounded emotionalism rather than reason. He has 
‘indplged in such unwarranted inferences as that appellees 


ere "concerns peying substandard wages," who "pursuing 
their own selfish interests in derogation of the public 
interest objective of the Walsh-Healey Act, will utilize 
every means at their disposal to bog Walsh-Healey pro- 
ceedings down in *endless* delays » « «- " (Appellant*ts 
Supplemental Memorandum, page 5). Characterizations of 
this kind are pure invective and contrary to fact.* | 

The Secretary"s proposals for further adminis- 
trative proceedings are so ill-supported in fact and : 
law as to not warrant serious consideration by the 
Courte 

II. THE BALANCE OF APPELLANT'S SUPPLE- 
~ MENTAL MEMORANDUM REARGUES QUESTIONS 
THAT ARE THE LAW OF THE CASE. 
Pages 15 through 27 of appellant's memorandum 


seek to reopen the Court's reasoned decision of December 


31, 1963 that: 


* In light of Judge Matthews' comment at the hearing 
on remand that, "It seems to me that you [appellant] 
want to delay everything as much as you can.® : 
(Transcript of po Sg January 31, 1964, page 14), 

testations conce: *tendless delays" ill lie: 
the mouth of appellant. 


“We must necessarily conclude that 
the admission of the wage tabulations com- 
piled from undisclosed confidential data, 
as to which we will not compel disclo- 
sure, failed to accord to appellees the 
adequate opportunity for rebuttal and 
cross-examination that the Congress pre- 
scribed." (page 20). 


That holding is the "law of the case™ and no 


longer open for argument. Morand Bros. Beverage Co. Ve 
National Labor Relations poet 204 Fe2d 529, 532 (7th 
Cir. 1953), certs denied 346 U.S. 909 (1953), rehear- 
ing denied 346 U.S. 940 (1954). The time within which 
to petition for rehearing on issues decided in the 
Court's prior opinion is long past (Rule 26 of the 
Courtts General Rules) a in any event, the Secre- 
tary*s rehash of his earlier arguments hardly provides 


a basis for reopening the Court's prior decision. 


CONCLUSION 


Appellant has obtained an extension of time 
within which to file his memorandum on the issue of 


standing to sue. Therefore, appellees have not been 


able to reply to that issue in this memorandum. 
For all the reasons set forth above, ap- 
pellees respectfully urge that the Court adopt the 


District Court's recommendation to deny Appellant's 
Application. 


Dated: Wash: on, D.C. 
April /s¥ , 1964 


DONOVAN LEISURE NEWTON & IRVINE 


By_/5/ Seat LJ.) (ugh, je 


The Federal Bar Building 
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Washington 6, D.C. 
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house, Washington, DeCe, on the 2” ch day of April 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT A ame 
No. 17,770 


W. WILLARD WIRTZ, 
Secretary of Labor, 


DETERMINATION 
HEARING, AND ON THE MERITS OF THE 


It is our conviction that appellant's effective administration 


of the Walsh-Healey Public Contracts Act is vitally at stake here. And 
in view of the supervening importance of the basic issue to proper edministra- 
tion of the Act, we move the Court: -- 


(1) apply in this case the practical solution -- which 
this Court, itself, suggested in its December 31, 1963 
opinion -- for extricating appellant from the edminis- 
trative difficulty in which he is placed under this 
Court's ruling, 


2 
(a) a granting appellant's pending application to 
ve permitted to supplement the record of his | 
wage determination hearing with rehabilitating 
evidence; 


i/ We are herewith filing a@ separate memorandum setting forth our position 
on the cris ten ptunsing. toce0s issue, in light of this Court’s opinion 
of December 31, 1963, and the action taken by the District Court following 
remand of the record, 


_2/ Appellant filed his application with the District Court, in accordance 
With this Court’s direction (slip op. p. 32, fm. 36). It is reproduced in the 
Appendix at pp. Al to All. 


(o) Thereafter, by ruling -- when such 
rehabilitating evidence has been included 
in the administrative record -- whether 
the Bureau of Lebor Statistics wage 
tabulations, on wiiich appellant's challenged 
wage determination rests here, can properly 
qualify as "reliable, probative and substantial 
evidence"; and 
I? so, then by deciding the critical issue reserved 
by this Court in its opinion “whether the wage 
conclusions resulting from confidential surveys*t* 
[in Welsh-Healey Act cases #4 might *#f stand wet 
42 some rehabilitating evidence were given.” 

this Court's order of March 30, 1964 


whether the Fulbright 
ant to and does 


tical wage report appellant reli 
prevailing minimum wage determination for Welsh-Healey 
Act purposes. 

With the Court's indulgence, we desire -- before specifically 
addressing ourselves to these two points -- to place this controversy in 
proper perspective. 

First, and most importantly, we are here concerned with a statute 
designed to accomplish a significant public interest objective. The Welsh- 
Healey Act seeks to help do away with substandard lebor conditions in this 
country. ‘To accomplish that salutory end, it "requires persons having 


contracts with the Government to conform to Ht [prevailing] #* labor 


conditions in the performance of the contracts and thus to eliminate the 


practice under which the Government is compelled to deal with sweat 

shops. *** The [Walsh-Healey] Act's purpose is to use the leverage of the 

Government's immense purchasing power to raise lebor stenderds.'" That is 
the paramount public interest objective of the Welsh-Healey Act under the 

Fulbright Amendment, as before. In the case at bar, this Court has recog- 


nized that "it is END the protection of the public interest with 


which we are here concerned.” 

Second, cardinal principles established by Supreme Court decision 
governing judicial review of administrative action are: "It is important to 
remember that courts and administrative agencies are collaborative instru- 
mentalities” for the purpose of effectuating the law. They are “not to be 
regarded as campetitors in the task of safeguarding the public interest.” 
"Courts of equity may, end frequently do, go mch further both to give and 
withhold relief in furtherance of the public interest than they are accustomed 
to go when only private interests are involved.” 3 

Third, it remains true under the Fulbright Amendment to the = 
Healey Act, as before, that "no one is forced to bid for Government contracts.” 
(Apart from such gemma rights as the Fulbright Amendment confers) Walsh- 
Healey Act proceedings do “not bear fruit in anything that trenches upon 
“37 Witchell _v. Covington Milis, Inc., 97 U.S. App. D.C. 165, 167, 229 F.2a 
506, 508 (1955), cert. denied, 350 U.S. 1002, reh. denied, 351 U.S. 934 (1956). 


_h/ Slip op., p. 32. 


_5/ B.g-, United States v. Ruzicka, 329 U.S. 287, 295 (1946); United States v. 

Morgen, 307 U.S. 563, 191 (1939); ¥: an Ry. Co. v. System Federation, etc., 
FOO U-S. 515, 552 (1937). These principles were succinctly summarized by this 

Court in Public Utilities Comm. etc. v. ital Transit Co., 94 U.S. App. D.C. 

140, W4h-1h5, 214 F.2d 22, 246-248 (195%). 


_6/ Mitchell v. Covington Mills, Inc., supra (concurring opinion of Daneher, J.) 
97 U.S. App. D.C. at 170, 229 F.2d at 511. : 
Be 


as 
legal rights." The Act contemplates that business concerns voluntarily 


seeking to do business with the Government in its proprietary capacity should 
as a condition for doing such business pay their employees at least the pre- 
vailing minimum wages determined by appellant Secretary of Labor in Walsh- 
Hesley Act proceedings. 

With these fundamental considerations in mind, we turn to our 


Argument specifically addressed to the two points noted above: 


In remanding the record to the District Court for further pro- 
ceedings, this Court directed in its opinion (2n. 36): 
If during the pendency of this appeal the Secretary 
should desire to supplement the record of his wage 
determination hearing, in an effort to meet the 
deficiencies pointed out in this opinion, he may 
apply in the first instance to the District Court, 
which shell consider the application and refer it, 
with the Court's recommendations, to this court. 
This direction is not novel. It simply gives effect to the cardinal prin- 
ciples cited above, governing all judicial review of sdministrative action. 
This Court’s ruling has placed appellant in administrative diffi- 
culty . The aifficulty springs from this realistic consideration. Business 


V Mr. Justice Cardozo’s phrase in Norwegian Nitrogen Products Co. v- United 
States, 288 U.S. 29h, 318 (1933)- aor) 


concerns paying substandard wages have a considerable advantage over other 


nis of the same industry which do pay prevailing (or higher) minimum 
wages. It is to be expected that such business concerns, pursuing their 


own selfish interests in derogation of the public interest objective of the 
Walsh-Healey Act, will utilize every means at their disposal to bog Walsh- 
Healey Act proceedings down in “endless” delays, and thus frustrate for as 
long as possible accomplishment of the Walsh-Healey Act's primary purpose to 
have appellant determine the "prevailing" minimm wages for their industry. 
Accordingly, appellant has made the following representations in his eppli- 
cation to supplement the record of his wage determination hearing in this 
case: : 


1. Defendant has carefully reconsidered the existing 
procedures for conducting Walsh-Healey Act minimm 
wage determination investigations and learings, in 
light of the Court of Appeals’ rulings and opinion. 


He has reached the considered conclusion that -- in 
order to obtain the needed industry data in time to 
‘ascertain the “prevailing” minimm wages, as required 
by the Walsh-Healey Act, 41 U.S.C. 35(b) -- the 
voluntary cooperation of the industry must be enlisted. 
This can be done as a practical matter only by con- 
tinuing to give the members of the industry a pledge 
of confidentiality with respect to the business date 
they furnish for Walsh-Healey Act purposes. . As Mr. 
Justice Cardozo well stated in Norwegian Ni 

Products Co. v. United States, 205 U.S. ook; 322 
(1933): "Business men may exaggerate the importance 
of secrecy in matters of this kind. Their sensi- 
tiveness is to be reckoned with, whether it be 
reasonable or not." 


In the Covington Mills case, the underpayments to workers ultimately 


amounted to nearly a half-million dollars. See Forty-Sixth Annual Report of 
the United States Department of Lebor, Fiscal Year 1958, at pp. 47, 234. 
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Business men can be expected to refuse to 
furnish these business date voluntarily without 
And they can 


It may be anticipated that the re 

proceedings would still be going on long after the 
wage data sought as of a particuler survey date 

were obsolete. Cf. Endicott Johnson Corp. v. Perkins, 
317 U.S. 501 (1943). In defendant's judgment, 

such "endless" proceedings would make it impossible 
for defendant to make the "prevailing" minimum wage 
determinations the Walsh-Healey Act requires be 

made in the public interest. 


Accordingly, defendant deems it essential in the 
interest of the primary public policy objectives 

of the Walsh-Healey Act (a) to obtain, if possible, 
a ruling by the Court of Appeals on the issue 
reserved by it (slip op., p- 23) in this case as 
to "whether the wage conclusions resulting from 
confidential surveys *#* [in Walsh-Healey Act 
cases] #** might 4 stand *** if some rehabilitating 
evidence were given.*#*"; and.(b) to obtein 
resolution by the Supreme Court, if possible, of 
both that important issue, and the basic cross- 
examination issue presented by this litigation. 


Defendant has been advised by his counsel that, if 
this litigation were to be left in its present 
posture, it will probably be impossible for defend- 
ant to secure Supreme Court resolution in this case 
of the cross-examination issue presented by this 
litigation, and, if the present judgment of the 
Court of Appeals is to be deemed as settling the 
point, defendant would probably be barred by the 
doctrine of res judicata from re-litigating that 
issue in comnection with a new confidential Walsh- 
Healey Act wage survey made of the motors and 
generators industry, in relation to the present 
pleintiffs. 


C6 


Appellant's application spells out precisely what he proposes 


to do, in order to insure that the "rehabilitating evidence” will make 


the tabular statistical wage report, on which his challenged prevailing 


minimum wage determination rests, "reliable, probative snd substential 
evidence." And we strongly believe that settled equity principles verrant 
this Court's granting appellent Secretary of Lebor'’s application. As set 
forth in the concluding paragraph of the application: 


12. ‘The issues litigated here are of basic importance 
to the proper administration of the Walsh-Healey 
Act in the public interest. This is a suit in | 
equity. Equity traditionally has exercised "the 
power to adapt its proceedings to the exigency of 
each particular case." Neale v. Neale, 9 Wall. 

(76 U.S.) 1, 8 (1829). It "molds its decrees to 
satisfy the requirements of the case end to con-: 
serve the equities of the parties litigant." 19 
Am. Jur. Equity, § 123. Equity can exercise 
"Smeginative resourcefulness" to accomplish what. 
"reason and fairness” require even though its | 
action is to permit an agency to take retrospective 
action in order to carry out the "statutory design." 
Addison v. Ho. Hill Fruit Products, Inc., 322 U.S. 
@0T, 620, 19h). There, the Supreme Court 
applied the flexibility of equity to an action at 
law, and directed that the judicial proceedings be 
held in abeyance until the Administrator could — 
take corrective action with "all deliberate speed” 
within the area of his statutory competence. Here, 
as in American proadcast Co. v. Federal Com- | 
munications Commission, U.S. App. D.C. 295, , 
191 F.2d 492, 502 (1951), defendant is confronted 
with a "difficult practical problem." There, the 
Court of Appeals authorized the Agency "to preserve 
the status quo for such reasonable period as may 
be necessary to make ‘a valid determination * with 


all deliberate speed.'” Ibid. See, generally, 
Ford Motor Co. v. National Labor Board, 305 U.S. 


Bay oe (1939). Riso "see Greensboro Higlpoint z 


Civil Aeronautics 
U.S. 


363, 231 F-E SIT, S22 Ci956)5 44. 
— eh 378, 379, 262 F.2a 689, 690 0 (i958) 
(affirming the Agency's decision on 
ordered in the first Greensboro case) 


sein ieee cb Oosy had scone ato Oost that puede! 
application be denied. Its recommendation, we respectfully submit, takes 
entirely too narrow aview. The application, the District Court says, shows 
that appellant “does not propose to supplement the record of his wage 
determination hearing by any evidence which he used as a basis for his 


wage determination.” The District Court considered that what appellant 


seeks to do is "to begin de novo administrative proceedings which, in the 


nature of things, camnot serve as a basis for the wage determination which 
xut[be] # has heretofore made, and which is the subject of this litigation." 
a "As we shall develop, appellant's application to supplement the 
record of his wage determination hearing does not call for completely new 
proceedings. Bat even if it did, we submit, that would not be such a vice 
as to warrant this Court to reject the application, as the District Court 
recommends. 
We have stressed that the basic issue here is ome of supervening 

4mportamce to appellent's proper administration of the Walsh-Healey Act. 

Additional pertinent authorities are: Metlakatla Indien aa etc. 
v. Egan, 369 U.S. 45, 59 (1961); Lovvorn v. Miller, 215 F.2d 3 (Sth. 
Cir. 195%). 


10/ The District Court's recommendation, dated February 27, 1964, is 
reproduced in the Appendix, at pp. Al2 to Al3. 
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Appellant is the primary instrument chosen by Congress to effectuate the 
purpose of the Act, "to make certain that the United Stetes, in contracting 
for materials for its own use, did not patronize firms which pelt wages 
lower than those being generally paid in the industry." Slip oD, p.2, 
fn. 1. And eppellent has represented in his application that he deems it 
essential to obtain, if possible,,a ruling in this case by this Court on 
the issue reserved by it. . 2 : 

Bven if this Court campot find a wey to extricate eppellant from 
the administrative aiteteulty- in which he is placed under its ruling, it 
would be clearly in the publig dnterest to have that issue put == such a 


posture as will make it possible for the Supreme Court to consider it. 


Consequently, we think, this Gourt is in any event warranted bere to do 


what "reason and fairness” soundly require by way of allowing appellant 
to take retrospective action in fulfillment of his responsibility to 


w n/ n 
carry out the ‘statutory design. 


The decisions cited in paragraph 12 of appellant's applica- 
tion show that the Supreme Court and this Court have repeatedly given 
effect to the principle we urge here. For example, in the American 


Broadcasting Co. case, supra, 89 U.S. App. D.C. at 306-307, 191 F.2a 
501,502, this Court declared: 


We recognize that the Commission's task is most difficult. 
HK 


* * © & & 


Reversal, without more, will not meet the needs of this 
case. *** Accordingly, greater flexibility is necessary 
in disposing of this case. United States v. Morgan, 1939, 
307 U.S. 183, 191. **#*; Addison v. Holly Hill Fruit 
Products *##, 322 U.S. at #621, HH, We think the 
Commission should be given an opportunity to consider 
anew the difficult practical problem which confronts it. 
If appropriate proceedings are pramptly begun and ex- 
peditiously carried forward, we would not regard it as 
inconsistent with our holding here if the Commission were 
to preserve the status quo for such reasonable period as 
may be necessary to make a "valid determination *** with 
all deliberate speed.” Addison v. Holly Hill Fruit Products, 
supre at ***619; Lambros v. Young, 79 U.S. App. D.C. 2h7, 
145 F.2d 341. 


We repeat, in our view, the District Court here failed entirely 
to give cognizance to the cardinal principle that "courts and adminis- 
trative agencies are eollabcrative instrumentalities” for the purpose of 
effecting the law. The agency here is not simply "to be tolerated 


if mst be, but never to be encouraged or aided # in the attainment 


of the camon aim.” United States v. Morgan, supra, 307 U.S. at 191. 


This Court, we are sure, will give this fundamental consideration due 


cognizance here. 


Moreover, as indicated, we believe the District Court mis- 


takenly characterized appellent's proposal to rehabilitate the wege’ 
survey by supplemental evidence as "de novo administrative proteedings.* 
In his application, appellant noted that the Bureau of Labor 
Statistics had by inquiry of a mmber of the plants (establishments) 
included in the wage survey investigation, ascertained that it is now 
"practically impossible to reliably check the accuracy of the original 
survey as of the original payroll period.” Consequently, eppellant 
proposed to rehabilitate the survey by having representatives of the 
Bureau of Labor Statistics personally visit all plants (establish- 
ments) included in the October, 1960 survey that are currently still 
in business, and carefully verify by data gathered as of a workweel 
late in Jamary or early February 1964, whether the minimm wage rates 
established by the challenged minimm wage determination are valid 
for the industry. And he further proposed that these supplenental 
data be incorporated into the present wage determination hearing, Atk 


supplemental proceedings had thereon, as follows: 


T. wet 
ERHRRHEHEEE 


(a) The wage tabulations, together with the job descript- 
ions of the lowest paid workers who, the Department has 
determined, are “covered” by the Walsh-Healy Act, as 
well as the job descriptions of any lower paid workers 
whan the Department excluded as not "covered", will 
be made available to plaintiffs' counsel. All ob- | 
jections raised will be carefully considered. If cor- 
rections are deemed required, they will be made. The 
record of the supplemental proceedings conducted in 
this matter will reflect all the objections raised 
and the action taken thereon by defendant. 


(e) Upon the conclusion cf these supplemental pro- 
ceedings defendant will review this supplementary 
supplementary written order. 
that the mini- 


fractional branch of the industry; 

fractional branch of the industry) > 

Girect that the challenged minimm wage detemmina- 

tion remain in full force and effect. If this supple- 

mentary evidence shows that the minimm wage rates 

now prevailing are lower for either branch of the in- 
a minimm wage determination 

revoke the outstand- 


branch of the industry. 


(f) Plaintiffs will be afforded an opportunity to 
apply to defendant for reconsideration of this supple- 
mentary written order. In light of such representa- 
tions as plaintiffs may make, defendant will enter 
such further written order in the matter as in his 
godgnent appears just and proper. 


(g) The entire record of such supplemental proceedings 
will then be certified and filed with this Court. This 
Court, upon review of the record of such supplemental 
proceedings, will, after hearing from the parties, 
enter an articulated decision declaring whether or not 
defendant's challenged minimim wage determination is 
now supported by “reliable, probative, and substantial 
evidence." The matter will then be submitted to the 
Court of Appeals for its consideration. If the Court 
of Appeals determines that the challenged minimm wage 
determination is now supported by "reliable, probative, 
and substantial evidence", the Court of Appeals will 
rule on the question whether a minimum wage determina- 
tion for Walsh-Healey Act purposes, resting upon & con 
fidential survey, may stand if supported by “reliable, 
probative, and substantial evidence." 


({n) Daring these supplemental proceedings, the Court of 
Appeals will retain jurisdiction to dispose of the 
appeal with finality, when the further supplementary 
record discussed herein, is returned for its considera- 
tion. 


As this proposal shows, appellant's object is actually to 
supplement the record in the present proceedings. Much time and 
effort, plus large expenditures of public funds, have gone into these 
proceedings. And these proceedings have laid to rest troublesame is- 
sues which have given rise to litigation in the past 22/ Only appel- 
Jant's reliance upon confidentially-furnished wage data for Walsh- 
Healey Act purposes remains to be settled in this case. 

In appellant's view: De novo proceedings here would serve 
neither the public interest nor the interest of those employers who 
pay wages equal to or greater than those set by the Secretary's aoe 
termination. Dropping the present determination and instituting new 
proceedings would not only open for reconsideration the troublescme’ 
issues now settled, but it would also delay resolution of the confi- 
dentiality issue presented in this case. And appellant considers 
resolution of that issue to be of supervening importance. Ten other 


Walsh-Healey Act wege determination proceedings in various stages are 


now being held in abeyance pending final outcane of this litigation. Py 


127 As pointed out in the Tentative Decision (S.A. 262, et seq), how | 
the industry should be defined was an issue in the original proceedings. 
JeA. 263-264. Although that issue was resolved in the proceedings 
under review here, it would be open to reconsideration if new proceed- 
ings were undertaken. Another issue in the original proceedings was 
whether the fractional and non-fractional motors and generators should 
be considered separately for wage determination purposes. TeAe 264. 
That issue was also settled in the original proceedings, and might ‘be 
open to reconsideration and possible litigation if new proceedings were 
undertaken. Cf. Allendale Co. v. Mitchell, 29 Labor Cases §69,735; 

12 Wage Hour Cases 760, where it was contended (unsuccessfully) that a 
wage determination could not be applied to a branch of an industry as 
opposed to covering the entire industry. ; 
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Furthermore, we think the District Court misconceived the 
scope of footnote 36 to this Court's opinion. The District Court 
read it as referring only to evidence in existence, but not intro- 
duced at the wage determination hearing. This is evident from the 
District Court's remarks at the hearing on January 31, 196). (fr. 20, 
21-22) and also from the statement in its reccmmendation that appellant 
" 44% does not propose to supplement the record of his wage determina- 


tion by any evidence which he used as a basis for his wage aetermi- 


nation." 33/ We believe this Ccurt did not intend so niggardly to 


limit appellant. The statements made by this Court at pp. 23, 32 
of the slip opinion breathe a more expansive equity perspective than 


that evinced here by the District Court. 


It may be that the District Court had in mind the confidental 
data, on which the tabulations were based, as ccunsel for 7 
appellees suggested (Tr. 9.) But, as pointed out in this Court's 
opinion, appellant “at no vime” consulted the underlying data. 
(Slip op., p- 11.) Production of such data at this time would 
serve no useful purpose since cross-examination as to that data 
would be unavailing. It “has been ascertained that it is now 
practically impgs Liab. eck the accuracy or the 
original 8 eae eeeee . Sex sent unavailability cf the 
records, inadequacy of the recorded information, or lack of proper 
recollection as to precisely what the employees' duties then were, 
after the lapse of so long a period of time. " Appellant's applica- 
tion to supplement record, par. 6. 


Accordingly, we submit, this Court should approve eppeliany it) 
application to supplement the record of his wage determination hearing. 
Let us assume that the Court will approve the application. Let us assume, 
further, that appellant's "rehabilitating" evidence does qualify the 
tabular statistical wage report prepared by the Bureau of Labor Statistics 
as "reliable, probative and substandard evidence". ‘Then, we further 
submit, this Court thereafter should equitably rule that the wage com 
clusions resulting fram the confidential survey made here can validly 
rest on that foundation. 

We are concerned here with a quasi~legislative rule-making hearing, 
required to be held by statute, in order to accomplish the primary public 
interest objective of the walsh-Healey Act. It is to be noted fron! 
Norwegian Nitrogen Products Co. v- United States, 288 U.S. 294 (1933), 
that: Mr. Justice Cardozo, speaking for the Supreme Court, there recog= 
nized the need in a quasi-legislative wulemaking hearing required to be 
held by statute, for an adequate record to be developed in order that 
the regulation, when issued, will have sufficient evidence in the record 


to support it for judicial review purposes. Id. at 318-319. 


l4/ In his application (par. 11), appellant expressed the view that if 
application, some interim relief to the proper 


ever, the District standing-to-sue issue has, 
tn our view, yet made it impossible to determine which (if any) of the 
appellees have proper stan@ing to sue, and to what extent any of then 
te sustaining “substantial, direct and immediate injury" under the cut- 
standing minimm wage determination. Hence, we believe such interim 
cvlie? ceed await proper determination as to which of them (if any) do 
heave standing to sue. 
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But he wisely observed that the reluctance of business concerns 
to mike available to the "prying eyes” of their competitors in- 
formation they consider to be in the nature of "trade secrets” 


is a factor to be reckoned with, whether it be reasonable or not. 
1 
Id. at 321-322. Also, we note, in Cotton Mivls v. Administrator, 


312 U.S. 126, 154-255 (1941), the Supreme Court decided that minimm 
wage enclatiog findings (there, for Fair Lebor Standards Act, rather 
than Walsh-Healey Act, purposes) can validly rest upon statistical 
wage survey data collected by the Bureau of Labor Statistics. 


15/ As Mr. Justice Cardozo further ogserved there, 268 U.S. at 303, 
OT: The complainants were seeking letters of marque *#* to capture 
kmowledge of the business of every rival *# in all the intricate 
details uncovered” for rule-making purposes. "It happens that in 
this case the mmber of competitors is small. Cases may arise in 
which it will mount into hundreds. Any one of these competitors 
will be free *** to pry Ht into the business of the others." 
Juige Danaher, in his concurring opinion in Mie ST 
Mills, Inc., sme 91 US App. D.C. at 170, 2-9 F.cd a p 
urging a seri construction of the Fulbright Amendment provision 
as to standing to sue, observed that “any other view mikes a shambles 
of the Walsh-Healey Act, for the delays and confusions occasioned by 
the hordes of "parties' render a determination obsolete and ineffec- 
tive." What a wonderful vista is here opened up for mking a 
"shambles" of the Walsh-Healey Act and frustrate accomplishment of 
its public interest objective: 


16/ The Supreme Court's opinion in Opp Cotton Ia2s clearly revels 


that in the proper discharge of its on in pro~ 
miigating minimm wage regulations, the Department of Labor has 
long relied upon statistical wage survey data collected by the 

Bureau of Labor Statistics. 


We think it clear that -- absent such a defect es this Court 
has determined in this case exists on the present record -- tabular 
statistical wage survey reports conducted in a professionally com 
petent manner, and with complete impartiality, by the Bureau of 
Labor Statistics constitute such "reliable, prcbative and sub- 
stantial evidence" as will sustain a Walsb-Healey Act minimum 
wage determination. | 

As here stated in the Assistant Secretary's affidavit, "the 
Bureau of Labor Statistics is the Goverment's principal fact- 
finding agency in the field of labor economics, particularly with 
regard to the collection and analysis of data on employment and 
manpower, productivity and technological developments, wages, 
industrial relations, work injuries, prices, and costs and standards 
of living." (J.A. 55-56). Judicial notice my be taken of the well- 
cians duct tesa succecsste eece ee Dawe Soak ectuna ively Seltad cnn 
wage negotiations and contracts, and in many other applications, in 
private industry. Clearly, then, it is "the kind of evidence on 


17/ 


which responsible persons are accustomed to rely in serious affairs." 


The administrative record here discloses that appellees were 
afforded full opportunity for cross-examination to satisfy themselves 
that the Bureau of Labor Statistics conducted its wage survey opera- 


tions in a professionally competent manner, and took pains to assure 


17/ Judge Learned Hand's famous statement in National Labor | 
Relations Board v. Rand ques 94 F.2d O62, Of (22. 
Cir.), cert. denied, 75. $ 
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the reliability and integrity of its report. In this connection, 


appellant's Tentative Decision summarizes the facts well (JeA 267-272): 


NEMA, [The National Electrical Manufacturers Asso=- 
ciation, the Trade Association of appelleeshere] 
was afforded opportunity at a prehearing panel 
conference to participate in the survey. At that 
time NEMA did not object to the pledge of con- 
fidence which was contained in the draft question 
naire reviewed by the entire panel. In addition, 
cross-examination at the hearing of the testimonial 
knowledge of the witness who prepared the survey 
was thrown open and availed of by NEMA without 
limitation. It included the conduct, methods, 
and evaluation of the Bureau's wage survey investi- 
gation, and its compilation and tabulation of the 
basic wage data received from the industry. 

* * * * * 
In connection with **[its] *** criticisms, NEMA 
conducted its own independent wage survey of the 
industry **, 

% * * * * 
X8OUIEMA has repeatedly asserted that it does not 
question the technical competence with which the 
survey was executed. It claims instead that the 
aifficulties arose through the [questionnaire] 
respondents' errors in comprehending the meaning 
of the questions in the wage survey, particularly 
with respect to the definition of covered workers. 
However, a comperison of the definition in the 
survey, the revised definition used in the engines 
and turbines industry wege questionnaire, and the 
NEMA definition indicates that all three versions 
are readily comprehensible. *#*., 


Nevertheless, it is widely recognized that some 
degree of reporting error is inherent in any 
statistical survey. The risk, however, is re- 

duced to a minimm by the standard practice of 

BLS [Bureau of Labor Statistics] to review care- 
fully and evaluate each response for internal 
consistency and subsequently to contact the com 

pany either through additional c ey 
telephone calls or personal visits, on all doubtful 
matters. Furthermore, it is not clear that any +. “!.:- 
alterations in the BLS survey questionnaire would have 


regard to the criticism concerning the scope of 
the survey and the charge that the assignment of 


As set forth above, appellant, based on the Department of Labor's 
long experience and expertise in the making of minimum wage determinations, 
bas concluded thet the wage survey rule-making procedure followed here 


is the only practical way of getting the wage information needed with- 
out such “endless” prolongation of the rule-making hearing as would 
defeat the Walsh-Healey Act objective to have Goverment contractors . 


pey “the prevailing minimum wage for persons employed on similar work 
iN oe CEmeussis ARv0ce. 
or in the particular industry ***, 
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Section 1 of the Walsh-Healey Act, 41 U.S.C. 35. And, we submit, the 


public interest in avoiding such "endless" delays in the pramigation 
of prevailing minimm wage regulations is a most compelling consideration 
here. 
For these additional reasons, the Court should approve appellant's 
application to supplement the record of his wage determinations hearing. 
We next turn to déscuss the basic issue on the merits, assuming 
that the Court's order of March 30, 1964 permits reconsideration of 


that issue. 


to gain access to iness date confi- 
Fetal ty Pamaiched by ‘acturers ‘to the 
Department of Iebor's Bureau of La’ Statis- 
tics in the course of a investi- 


If the practical solution this Court suggested in its December 31, 


opinion cannot serve to extricate appellant from the administrative difficulty. 
jn which he is placed by this Court's ruling, and if the final judicial deter- 
mination is that the Fulbright Amendment makes minimm wege hearings under the 
Welsh-Healey Act subject to full judicial-trial type procedures, including 
practically "unlimited" cross-examination and recourse to the administrative 
subpoena process enforceable through the courts, then appellee's tas to ascer- 
tain the “prevailing” minimm wage becomes, in a very realistic sense, actually 
“Snpossible" of accomplishment. 

In light of this wholly unreasonable result, we believe: In its 
opinion of Deceuber 31, 1963 this Court read the language in the Fulbright Amend- 
ment to the Walsh-Healey Act too stringently. Its reading is contrary to the 
intent of Congress, as expressed in the legislative history- And, since this 
reading clearly tends to frustrate accomplishment of the basic public interest 
objective of the Act, the Court should now reconsider and rule that its inter-" 
‘pretation of the statute is in error. 

In Transcontinent Television Corp. v- Federal Commnications Comm., 
133 U.S. App. D.C. 30%, 387-388, 302 F.2d 330, 342-343, (1962), a somewhat 
similar problem of statutory construction was presented. ‘There, this Court 
ruled that an admittedly applicable section, Section (b), of the Administrative 
Procedure Act should not be read so literally as to strait-jacket the Federal 


‘Commmication Commission's rule-making procedures. This conclusion was rested 


v 


- 


~ 


-22- 

mainly upon the teaching of the Supreme Court decisions which "have repeatedly 
warned against the danger of an approach to statutory construction which con- 
fines itself to the bare words of a statute”, and have pointed out tat 
"literalmess may strangle meaning.” Amiin United States v. American Trucking 
Ass'ns, Inc., 310 U.S. 534, 543-544 (1940), the Supreme Court declared that-- 
however clear the words of a statute my appear on "superficial examination"-- 
no "literal interpretation dogma” should bar the Court from considering all 
available aids to its "reaching 2 correct conclusion” on the statutory inter- 


pretation problem at hand. 


Further, in American Dredging Co. v. Cochrane, 8 U.S. App. D.c. 88, 


92, 190 P.2a 106, 110 (1951), this Court stated: 


A bare reading of this section [of the Act in question] would 
seem to support the contention of appellant. This does not end the 
matter. Sometimes, when the words of a statute are pressed down 
upon unyielding facts a misfit appear which calls for searching deeper 
than mere words. Then the guide is found in the purposes of the 
statute. If the words -- construed to give effect to that purpose -- 
leaa to * * * unreasonable, United States v. American Trucking Ass'ns, 
310 U.S. 53%, 543 * * *, results, the words mst bend to tne statutory 
purpose. * * * 


We respectfully invite the Court's attention to the fact that the 
pertinent provision in the Pulbrigit Amendment is couched in general language. 
Section 10(a) of the Walsh-Heeley Act, as amended, 41 U.S.C. 43a(a), provides: 


(a) Notwithstanding any provision of Section 4 of the Admin~ 
istrative Procedure Act, such Act shall be applicable in 
the administretion of Sections 1 to 5 and 7 to 9 of this 
Act. 


Section 10(b) goes on to state: 


(b) All wage determinations under Section 1(b) of the Act 
shall te made on the record after opportunity for a 
hearing. Review of any such wage determination * * * 
may be had within ninety days after such determination 
is mde in the mmmer provided in Section 10 of the 
Administrative Procedure Act by any person adversely 
affected or aggrieved thereby * * *. 
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Thus, it is to be noted, Section 10(a) of the Fulbright Amendment simply adopts 
the whole Administrative Procedure Act for purposes of Walsh-Healey Act wage 
regulation proceedings. Obviously, not all provisions in all of Sections 1-12 
of the Administrative Procedure Act apply. 

And, we believe, the legislative history makes iv erystel Sinet that 
the legislative intent was to have the APA procedural provisions (as distin- 
guished from the Section 10 judiciel review provisions) epply only insofer as 
the courts determine that they may reasonably be applied without frustrating 
accomplishment of Congress’ primary purposes in enacting the Walsh-Healey Act. 


he amendment was @ compromise measure Senator Fulbright introduced on the 


floor of the Senate, in substitution for two amendments proposed by the Commit- 


tee, which had engendered considerable opposition. In introducing his amendment, 
Senator Fulbright stated (98 Cong. Rec. 6529-6530): 


{Two amendments were proposed by the Committee.] The amendment: 
I now have called up [the Fulbright Amendment] is a substitute for 
both those [Comzittee-proposed] amendments, and it is in the nature, 
of a compromise. It * * * provides for the procedural and judicial 
review seealoaie of the Administrative Procedure Act, insofar as 

can be applied to the Walsh-Healey Act. In my opinion 
and in the es of counsel for the committee, this amendment will 
afford protection against arbitrary misinterpretation or misapplication 
of that act. In offering this amendment, I do so with the understanding 
that * * * [certain Senators] * * * will withdraw their amendment, which 
proposes to strike out the entire committee amendment. I also understand 
that they will support the [compromise] amendment I have offered. | 


Furthermore, I understand that the Secretary of Labor will support 
this amendment, if any question erises as to its acceptance by the | 
House conferees. 

% & & R 

This amendment accomplishes the major objective of affording 
judictal review of interpretations of the Walsh-Healey Act by the 
Secretary of Labor. 

* & &© & ‘ 

*#® I believe the purpose [of the Walsh-Healey Act] was primarily 
to prevent sweatshops from obtaining a large part or a considerable 
part of the Government business. 


xe J am perfectly willing to leave the interpretation of this 
measure to the courts. 


on 


{Rmphasis and bracketed material supplied.] 
The discussion which followed on the floor of the Senate (98 Cong. 


Rec. 6530-6531) indicates thac congress was essentially concerned only with 


enactment of My; provision authorizing judicial review of Walsh-Healey Act wage 


determinations, and gave no specific consideration as to adoption of the pro- 
cedural APA provisions for purposes of the Walsh-Healey Act. Thus, Senator 

? Pulbright's statement. in substance that it would be up to the courts to deter- 
mine on a case-by-case basis how far the "procedural *#* safeguards of the 
Administrative Procedure Act *#### can properly be applied to the Walsh-Healey 

|, Act," is the proper source for divining the legislative intent. 

This Court has indicated (slip op., p-23, fn. 2h) that its discussion 

of the problem "may ##* also suggest the desirability of efforts to bring the 

|, Welsh-Healey Act and the Administrative Procedure Act into more complete harmony." 
Our point here is that it lies within the reach of this Court's "imaginative 
Ai eee > under the Fulbright Amendment, to effect the necessary harmoni- 


, zation. And "the statute is not to be interpreted as demanding the impracticable". 


18/ Senator Fulbright made it clear in the colloquy that this provision was de-- 
signed to “overturn” the Supreme Court's decision in Perkins v. Lukens Steel 
Co., 310 U.S. 113 (1940), which had held Walsh-Healey Act wage determinations 
to be judicially nonreviewable by reason of the complainants" lack of 
stending to sue. 


19/ Im Addison v. Holly Hilt Print Products, Inc., supra, 322 U.S. at 620, Mr. 
Justice Frankfurter, writing for the Court, noted that great equity judges 
have long exercised "“imginative resourcefulness" to avoid the limitations 

(contimed on next. page) 
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Opp. Cotton Mills, Inc. v. Administrator, ete., supra, 312 U.S. at 145. 
We believe this Court can resourcefully work out a proper solution 
| here under the language in Section 7 o} the Administretive Procedure Act which 


See. 7. Ht ‘ 

(c) ##* Every party shall have the right to present his case or 
defense by orel or documentary evidence, to submit rebuttal evidence, 
and to conduct such cross-examination as may be required for a full and 
true disclosure of the facts. In rule mking *** any agency my, where 
the interest of any party will not be prejudiced thereby, adopt proce- 
dures for the submission of all or part of the evidence in written form. 


* * * % * 


In our view, these APA provisions mst be read in the context that -- 


as noted below -- the same scope of presentation does not necessarily apply in 
all types of rule-making required by statute to be mde on the record after 
opportunity for an agency hearing. Moreover, the cross-exemination right con- 
ferred by Section 7 in rule-making hearings is obviously qualified by the further 
provision therein which allows the agency to edopt rule-making procedures for 
the submission of all or part of the evidence in written form where that will not 
prejudice any party. We think in that connection the term "prejudice" need be 
read in light of the adequacy of the means otherwise available to the party for 
rebuttal. mhese provisions intermesh and camnot be read in any abstrect way 
totally unrelated to the nature of the rule-making proceédings ani the interests 
involved. 
The present case involves contracting by the Government in its pro- 
asineey capacity. Apart from statute, appellees have no legal rights at stake. 
lga/ In view of the Supreme Court's affirmance in Opp Cotton Mills 
of the Labor Department's long-standing reliance upon statistical 
wage survey data collected by the Bureau of Lebor Statistics on 
@ confidential basis, and the complete absence of any adverse 


criticism as to that practice in the legislative history of the 
Folbright Amendment, it seems obvious that the Fulbright Amend- 


ment did not mean to work any chance in that _nnastina——— < 


36S 


Perkins v. Lukens Steel Co., supra. Hence, if we are correct in our 
view that by reason of the fact that no basic legal rights are involved ~- 
the Fulbright Amendment does not confer on appellees a statutory right 
to gain access to business data confidentially furnished the Bureau 

of labor Statistics by other manufacturers in the course of the wage 
survey investigation the Bureau conducted for Walsh-Healey Act purposes, 
then this conclusion folhows: 


If so, then Norwegian Nitrogen Products Co. v. United States, 
supra, and Red Star Mamufacturing Co. v. Grimes, 95 U-S- App. D.C. abh, 
222 F.2a 52h (1954), became the pertinent authorities here. And Powhatan 
Mining Co., v. Ickes, 118 P.2a 106 (6th Cir. 1941) becames wholly 
inapposite. 


20f See fn. 16 to this Court's opinion (Slip op., pp. 17-18). 


his Court expressly relied on Powhatan (Slip op., p. 14). 
Powhatan involved the fixing of minimum prices for bituminous 
I? minimum prices are set too low, such regulation my amount to 
confiscation. Hence, like rate-making generally, the regulation 
of minimum prices is subject to the full due 
always applicable when basic legal rights are at stake. Each of 
the case authorities relied on in Powhatan likewise presented a 
situation in which basic legal rights were at stake. Interstate 
5 Det U.S. 


complainant railroad claimed that the ICC order was confiscatory 
and illegally deprived it of its property rights. Consolidated 
Edison Co. v. National Lebor Relations Board, 305 U.S. 107, 29, 
BO (1958), an ve on a charge of unfeir 
labor practices in the lebor relations field. No rule-making wes 
involved. Morgan v. United States, 298 U.S. 468 (1936), involved 
the regulation of rates to be charged by market agencies at the 
Kansas City Stock Yards. The complainant market agencies claimed 
the Secretary of Agriculture's order illegally deprived them of 
their property rights. In strong contrast to those cases, the 
case "does not bear fruit in anything that trenches upon [basic] 
legal rights." Ni Products Co. v. United States, supra. 
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For these reasons, ve urge the Court, on reconsideration 


to rule that effectuation of the public interest objective of the 


Walsh-Healey Act warrants giving the Fulbright Amendment the 

reasonable construction, consistently with its legislative history, 
for which we contend here. And, consequently, we further urge the 
Court to rule on that basis thak eppetiese have cot been ‘eieen ang 
statutory right to gain access to the business data confidentially 


furnished the Bureau of Lebor Statistics. 


CONCLUSION 

WHEREFORE, appellant Secretary of Lebor respectfully sci 
(a) that this Court grant his application to supplement the record of 
his wage determination hearing, and (b) that this Court, on reconsidera- 
tion, rule that the Fulbright Amendment confers no right upon acoatiaee 
to gain access to the business data confidentially furnished: the Bureau 
of labor Statistics, on which rest the Bureau's tabular statistical 
wage survey report, and appellant's prevailing minimum wage Bote 
mination for Walsh-Healey Act purposes. 

[s/ DENID C. ACHESON 


DAVID C.. ACHESON 
United States Attorney 


/s/ FRANK Q, NEQEKER 
FRANK Q. NEBEKER | 
Assistant United States Attorney | 


GIL ZIMMERMAN 
Assistant United States Attorney 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Supplemental 
Memorandum has been mailed to attorney for appellees, Sammel W. Murphy, 
Jr., Esq., Donovan, leisure, Newton and Irvine, 2 Wall Street, New York, 
New York, 10005, and Edward R. Kenney, Donovan, Leisure, Newton and 
Irvine, 1815 H Street, N. W., Washington, D.C., this 9th day of April, 


196+. : 
[s/ GIL ZIMMERMAN 
GIL ZIMMERMAN 
Assistant United States Attorney 


APPENDI£ 


Appellants’ (Defendants) application to supplement 
wage determination hearing, filed with the District Court 


Recommendation of the United States District Court relative to 
application to supplement record of wage determination hearing --------- 12 


Civil Action No. 3673-62 


DEFENDANT'S 
APPLICATION TO SUPPLEMENT RECORD 
OF WAGE DETERMINATION HEARING 


__OF WAGE DETERMINATION HEARING 
Comes now the defendant Secretary of Labor by his eisoriay: 
the United States Attorney for the District of Columbia, end, pursuant 
to the Court of Appeals’ authorization (slip op., p-32, fn. 36), hereby 
applies to this Court in the first instance for leave to supplement the 


record of his wage determination hearing. He represents to this Court 


thet the important considerations which move him to meke this application, 


end the action he proposes to take in view of these considerations, are 
as follows: 2 

1. Defendant has carefully reconsidered the existing procedures 
for conducting Walsh-Healey Act minimm wage determination investigations 
and bearings, in light of the Court of Appesls* rulings ama opinion. 

2. He bes reached the considered conclusion that -- in order 
to obtein the needed industry data in time to ascertain the “preveiling” 


minimm wages, es required by the Walsh-Healey Act, i U.S.C. 35(b). -- the 


voluntary cooperation of the industry mst be enlisted. This can be 
done as a practical matter only by continuing to give the members of the 
industry a pledge of confidentiality with respect to the business deta 
they furnish for Welsh-Healey Act purposes. As Mr. Justice Cardozo well 
stated in Norwegian Witrogen Products Co. v. United States, 268 U.S. 29h, 
322 (1933): "Business men may exaggerate the importance of secrecy in 
matters of this kind. Their sensitiveness is to be reckoned with, whether 
it be reasonable or not.” 

3. Business men can be expected to refuse to furnish these 
business data voluntarily without such a pledge of confidentiality. 
And they can also be expected to resist vigorously any attempt to drag 
such information out of them by subpoenas. Defendant believes it would 
generally require lawsuits to enforce such subpoenas. Even assuming 
these subpoenas can ultimately be enforced through the courts, long delay 
would inevitably be encountered in securing the needed information. 
Moreover, the ensuing discovery procedures incident to business men 
cross-exemining their competitors, and to union representatives cross- 
examining the business men, for collateral purposes, would make Walsh- 
Healey Act proceedings well-nigh interminable. It may be anticipated 


that the resultant “endless” proceedings would still be going on long 


after the wage date sought as of a particuler survey date were obsolete. 
Gf. Endicott Jotmson Corp. v. Perkins, 317 U.S. 501 (1943). ‘In defend- 

ent's judgment, such "endless" proceedings would make it impossible for 

defendent to make the "prevailing" minimum wage determinations the Walsh- 
Healey Act requires be made in the public interest. 


a2 


kh. Accordingly, defendant deems it essential in the interest 


of the primary public policy objectives of the Walsh-Heeley Act (a) to 
obtain, if possible, a ruling ty the Court of Appeals on the issue 

reserved by it (slip op-, P+ 23) im this case os to “whether the wage: 
conclusions resulting fron confidestial surveys *** [in Welsh-Heeley Act 
cosce] ### might ##* stand *¥# if dome rehabilitating evidence vere 

given ##*"; and (b) to obtain resolution by the Supreme Court, if possible, 
of both that important issue, and the basic cross-exemination issue presented 
by this litigation. : 

5. Defendant hes been advised by his counsel that, if this 
Litigation vere to be left in its present posture, it will probebly be 
impossible for defendant to secure Supreme Court resolution in this case 
of:the cross-exemination issue presented by this litigation, and, if the 
present judgment of the Court of Appeals is to be deemed as settling the 
point, defendant would probably be barred by the doctrine of res judicate 
from re-litigating that issue in connection with a new confidential Walsh- 
Healey Act wage survey made of the motors and generators industry, in 
relation to the present plaintiffs. : 

6. In light of the foregoing, the Bureau of Lebor Statistics 
hee made inquiry of a umber of the plants (establistments) incladed in 
the survey in onder to aif defendant formulate his proposal to this Court 
for supplementation of the record of his wage determination ty "some 
wehabiliteting evidence” that would ensble the wage tebulations to meet 
the test prescribed by the Court of Appeals in its statement (slip op., 
pp. 20-21) that -- : 


could sustain the minimum wage determination 
if the wage tebulations, used as the sole basis 
the determination, themselves meet the require- 
of "reliable, probative and substantial evidence.” 
{Tis the Court of Appeals could do here only if] 
* the wage tables received in evidence [were to] be 
bolstered by some reliable supporting evidence. 


{Bracketed material supplied. ] 


By this means, defendant has ascertained that it is now practically inm- 
possible to reliably check the accuracy of the original survey as of the 
original payroll period ending nearest October 15, 1960, because of present 
wavailability of the records, inadequacy of the recorded information, or 
lack of proper recollection as to precisely what the employees’ duties 
then were, after the lapse of so long a period of time. 

7. Accordingly, defendant has determined he desires to sup- 


plement the record of his wage determination hearing, in an effort to 


"rehabilitate" the wage survey, so as to make it constitute "reliable, 


probative and substantial evidence", in the following manner: 

(a) Representatives of the Department of Labor's Bureau 
of Lebor Statistics will personally visit all plants (establishments) in- 
cluded in the October, 1960 survey that are currently still in business. 
They will confer with the appropriate representative(s) of the employer 
and get the employer’s view of the lowest paid "covered" worker, together 
with a description of that worker's duties. That description, and the 
wage rate paid that worker, will be recorded. If this employee is not 
the lowest paid worker on the plant's payroll the BLS representative will 
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recora a description of the duties of each employee paid at « lover rate, 
together with the rate of pey- If the representative is doubtful whether 
ar not any of these employees is “covered”, he will alo record a descrip- 
tion of the duties of the next higher paid worker, or workers, together 
with their rates of pay, until he reaches one as to whose “coverage” he 
has no doubt. 

(>) ‘these date will be gathered as of a workweek late in 
Jemary or early February 1964. the BLS representatives will be furnished 
on expenied and more complete definition of “covered workers", prepered by 
members of the Department's legal staff in Washington to meet the objections 
to the earlier definition voiced at the hearing. This expanded and more 


complete definition will be submitted to plaintiffs' counsel. Tm light 


of eny further objections voiced by plaintiffs es to its inadequacy, the 
definition will be, to the fullest possible extent, improved before the BLS 
representatives make their visits to the plents. : 

(c) These date will be reported to the Burean of Lebor 
statisties in Weshington for tebulation of the wage informstion without 
@isclosure of the identity of the plants from which the information was 
obtained, Before the wage tables are prepared, the recorded job descriptions 
of all of these workers will be examined by the Department's Public Con- 
tracts experts on the Act's “coverage” to determine which of such lower 
paid workers is the lovest paid “covered” worker in each plant. 

(a) ‘The wege tabulations, together with the job descriptions 
oe the lowest pei workers who, the Department bes determined, are “covered” 
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by the Welsh-Healey Act, as well as the job descriptions of any lower 


paid workers vhom the Department excluded es not “covered”, will be made 


available to plaintiffs’ counsel. All objections raised will be care- 
fully considered. If corrections are deemed required, they will be made. 
The record of the supplementel proceedings conducted in this matter will 
reflect all the objections raised and the action taken thereon by 
defendant. 

(e) Upon the conclusion of these supplemental proceedings 
defendant will review this supplementary evidence, and enter a supplementary 
written order. If the supplementary evidence shows that the minimum wage 
rates now prevailing ere at least equal to the minimm rates established 
by defendant's challenged minimum wage determination ($1.48 for the 
fractional branch of the industry; $1.73 for the non-franctional brench 
of the industry), defendant will direct that the challenged minimm wage 
determination remain in full force and effect. If this supplementary 
evidence shows that the minimum wage rates now prevailing are lower for 
either branch of the industry than the challenged minimum wage determination 
for that branch, defendant will revoke the outstanding minimum wage 
getermination for that branch, and publish ea new minimum wage determination 
at the minimum wage rates found to be now prevailing for that branch of 
the industry. 

(2) Plaintiffs will be afforded an opportunity to epply 


to aefendant for reconsideration of this supplementary written order. 
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In light of such representations as plaintiffs may make, defendant 
will enter such further written order in the matter as in his judgment 
appears just and proper. 

(g) he entire record of such supplemental proceedings 
will then be certified and filed with this Court. This Court, upon 
review of the recora of such supplemental proceedings, will, after hearing 
from the perties, enter an articulated decision declaring whether or not 
defendant's challenged minimum wege determination is now supported by 
“reliable, probative, and substantial evidence." The matter will then 
be submitted to the Court of Appeals for its consideration. If the Court 
of Appeals determines that the challenged minimm vege determination 1s 
now supported by "reliable, probative, and substentiel evidence”, the 
court of Appeals will rule on the question whether a minimm wage deter- 
mination for Walsh-Healey Act purposes, resting upon a confidential survey, 
may stand if supported by “relieble, probative, and substantial evidence.” 

(n) Daring these supplemental proceedings, the Court of 
Appeals will retain jurisdiction to dispose of the appeal with finality, 
when the further supplementary record discussed herein, is returned for 
its consideration. 

8. Altematively, defendant has determined that, if the proposal 


for supplemental, proceedings outlined in paragraph T, above, is not 


acceptable to the Court of Appeals, defendant desires to be authorized, 


while the Court of Appeals retains jurisdiction over the cause to dispose 


of the eppeal with finality, to conduct en entirely new survey, under 2 


AT 


new pledge of confidentiality, substantially in the seme manner as is 
set forth in paragraph 7. This would include a new formal hearing. 
Defendant estimates that accomplishment of the proposal set forth in 
paragraph 7 would require approximately three to four months. Accomplish- 
ment of en entirely new survey, hearing, etc., as alternatively proposed, 
would require approximately nine months. 

9. It is the considered judgment of defendant's Departmental 
experts thet in all probebility the minimum wages currently prevailing for 
oth the fractional and non-fractional branches of the industry are higher 
in fact than those in the challenged minimum wage determination for the 
industry. Accordingly, defendant doubts that eny of the plaintiffs are 
really aggrieved by the established minimm wage determination for the 
motors and generators industry. 

10. In defendant's view, accomplishment of the public policy 
objectives of the Walsh-Healey Act remains the primary concern both of the 
Administrators and the courts. "##[C]ourt and agency are not to be 
regarded as wholly independent and unrelated instrumentalities of justice, 
each ecting in the performance of its prescribed statutory duty without 
regard to the eppropriate function of the other in securing the plsinly 
indicated objects of the statute. Court and agency are the means adopted 
to attein the preseribed end, and so far as their duties are defined by the 


words of the statute, those words should be construed so as to attain that 


end through coordinated action.” United States v- Morgan, 307 U.S. 183, 


291 (1939). As the Court of Appeals has itself recognized in the instent 
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case, "it is principally the protection of the public interest with which 
we are here concerned." (Slip op., p. 32). And it remains under the 
Folbright Amendment to the Walsh-Healey Act, as before, that "no one is 
forced to bid for Government contracts." Mitchell v. Covington Mills, Inc. , 
Q7 U.S. App. D.C. 165, 169, 170, 229 F.28 506, 510, 512 (1955) (concurring 
opinion of Judge Denaher), cert. denied 350 U.S. 1002, reh- denied 351 U.S. 
934 (1956). 

ll. In light of these considerations, and the provisions in 
Section 10(a) of the Administrative Procedure Act, 5 U.S.C. 1009(a) for 
interim relief "to preserve status or rights pending conclusion of the 


review proceedings,” defendant has concluded that in the present circum 


interin 
stences of the case some/relief to the proper plaintiffs here is just and 


should be granted, consistently, however, with the major public policy 
objectives of the Walsh-Healey Act. 

(a) Accordingly, defendant, through his counsel, informally 
indicated to plaintiffs, through their counsel, his willingnees to issue-- 
with the consent of all proper plaintiffs end leave of the Court of Appeals-- 
an interim order modifying on en industry-wide basis the outstanding minimm 
wege determination for the motors and generators industry, to such extent 
as may be required to aileviate the "substential, direct and immediate 
injury" the proper plaintiffs can show they are suffering under the out- 
stending minimum wage determination. Plaintiffs declined to give their 


consent to this proposal. 


{o) Despite plaintiffs' unwillingness to give their 
consent, defendant believes that the Court of Aypesls should grant defendent 
leave to put into effect on interim order substentially to that indicated 
effect. 

12. The issues litigated here are of besic importance to the 
proper administration of the Walsh-Heeley Act in the public interest. This 
is a suit in equity. Equity traditionally hes exercised "the pover to adapt 
its proceedings to the exigency of each particuler case." Neale v. Neale, 
9 Wall. (76 U.S.) 1, 8 (1820). It “molds its decrees to satisfy the 
requirements of the case and to conserve the equities of the parties 
litigent." 19 Am. Jur. Equity, § 123. Equity can exercise "imaginative 
resourcefulness” to accomplish what "reason and fairness” require even 
though its action is to permit an agency to take retrospective action in 
order to carry out the "statutory design.” Addison v. Holly Hill Fruit 
Products, Inc., 322 U.S. 67, 620, 622 (1944). ‘There, the Scpreme Court 
applied the flexibility of equity to an action at lew, end directed that 
the judicial proceedings be held in abeyance until the Aaministrator could 
take corrective action with "932 deliberate speed” within the area of his 


statutory competence. Here, 88 4n Americen Broadcasting Co. v- Federal 


Commmications Commissicn, 89 U.S. App. D.C. 298, 307, 191 F.2a 492, 502 


(1951), defendant is confrontea with a "difficult practical problem." 
There, the Court of Appeals authorized the Agency "to preserve the status 
guo for such reasonable period as may be necessary to make 'a valid deter- 


mination *** with all deliberate speed.?" Ibid. See, generally, Ferd Motor 
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Co. v. National Lebor Board, 305 U.S. 364, 373-37% (1939). Also see 
Greensboro-Highpoint Airport Auth. v. Civil Aeronautics Boerd, 97 U.S. App. 
D.C. 358, 363, 231 F.28 517, 522 (1956);_ia., 10% U.S. App. D.C. 378, 379; 
262 F.2a 689, 690 (1958) (affirming the Agency's decision on the remand 
ordered in the first Greensboro case). 


Respectfully submitted, 


/s/ DAVID C. ACHESON. 


DAVID C. ACHESON 
United States Attorney 


s/ CHARLES ©. DUNCAN 
= . 
ae > 
_Assistent United States Attorney 


/s/ JOSEPH M. HANNON 
M. 


Assistent United States Attorney 


/s/ GIL ZIMMERMAN 


Assistant United States Attorney 
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W. WILLARD WIRTZ 
Secretary of Labor 


Defendant 


THR COURT OF APPEALS OF DECEMBER 31, 1 

Footnote 36 of the decision of the Court of Appeals of 
December 31, 1963, No. 17,770, reads as follows: 

"Ip during the pendency of this appeal the Secretary 
should desire to ampplement the record of his wage 
determination hearing, in an effort to meet the 
deficiencies pointed out in this opinion, he may apply 
in the first instance to the District Court, which 
shall consider the application and refer it, with 

the Court's recommendations, to this court. Cf. Smith 
v. Pollin, supra.” 

Pursuant to Note 36 the defendant filed on February 6, 1964, 
bis application entitled "Defendant's Application to Supplement Record 
of Wage Determination Hearing". Opposition to this application was 
filed by pleintiffs on February 11, 196%. 

From the application of the defendant it is clear that he 
does not propose to supplement the record of his wage determination 


hearing by any evidence which he used as a basis for his wage deter~ 


mination. Moreover, the defendant regards it as "now practically 
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impossible to reliably check the accuracy of the original survey as, 
of the original payroll period ending nearest October 15, 1960, 
because of present unavailability of the records, inadequacy of the 
recorded information, or lack of proper recollection as to precisely 
what the employees' duties then were, after the lapse of so long & 
period of time." (Application, paragraph 6.) 

What the defendant seeks by his application is to begin 


de novo administrative proceedings which, in the nature of things, | 


cannot serve as 6 basis for the wage determination which the defendant 


has heretofore made, and which is the subject of this litigation. 

In accordance with the direction of the Court of Appeals in 
Footnote 36, the application of the defendant to supplement the record 
of the wage determination hearing is referred to the Court of Appeals 
as is the opposition of the plaintiffs to that application. | 

The recammendation of this Court is that the application of the 


defendant be denied. 


/s/_ BORNTTA SHELTON MATTHEWS 


RECEIVED 
APR 15 1964 United States Court of Appeals 


for the District of Columbia Cir 
CLERK OF THE UNITED APPENDIX TO APPELLANT'S SUPPLEMENTAL MEMORANDUM ae 


ATES COURT OF APPEALS GN THE JURISDICTIONAL STANDING-TO-SUE ISSUE FILED APR 1 7 1964 
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Secretary of Labor, Appellant, 
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BALDOR ELECTRIC COMPANY, et al., Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


DAVID C. ACHESON, 
United States Attomey. 


CHARLES T. DUNCAN, Principal 
Assistant United States Attorney. 


FRANK Q. NEBEKER 
Assistant United States Attorney. 


GIL ZIMMERMAN, 
Assistant United States Attorney. 


APPENDIX 
Page 


Defendant's [appellant's] motion for leave to adduce A-1 
supplementary evidence to resolve factual issues 
subsisting under Court of Appeals’ mandate, and 

opposition to plaintiffs’ motion for entry of order 

on mefidate, in regard to standing to sue 


Affidavit in support of defendant's [sppellant's] A- & 
motion for leave to resolve factual issues subsisting 
under Court of Appeals’ mandate 


Defendant's [appellant's] opposition to plaintiff's A- 6 
new proposed order as to standing to sue, filed 
February 6, 1964 


Defendant's [appellant's] motion for leave to file Ae15 
answer denying plaintiff's cleims as to standing to 

sue; to withdraw motion for summary judgment insofer 

as it may be deemed to relate to the standing to sue 
issues; and to propound interrogatories to plaintiffs 

to elicit material facts as to standing to sue 


Defendant's [appellant's] interrogatories to 
Plaintiffs Baldor Electric Company; Westinghouse 
Electric Corporation; Holtzer-Cabot Corporation; 
and Northwestern Electric Company 


Defendant's [appellant's] analysis of the 
evidentiary record as to plaintiffs’ claims with 
respect to statutory standing to sue and 
formation of interrogatories to meet deficiencies 
in that record 


‘Defendant's [appellant's] supplemental opposition A-39 
to plaintiffs’ new proposed order as to standing 
to sue;-filed February 6, 1964 


Defendent's [appellant's] motion for certification A-hh 
of standing question to Court of Appeals for 
clarification of mandate : 


District Court's Findings of Fact and Conclusions 
of Law on the standing to sue of the plaintiffs 
pursuant to the opinion of the United States Court 
of Appeals for the District of Columbia Circuit 
of December 31, 1963, No. 17,770 


District Court's order (om the standing to sue 
issue) 


District Court's order denying (1) defendent’s 
motion filed January 31, 1964, for leave to adduce 
supplementary evidence and (2) defendant's motion 
filed February 6, 1964, for leave to file answer 
to the complaint, to withdraw motion for summary 
judgment and to propound interrogatories to 
plaintiffs 


District Court's order denying motion of defendant 
for certification of standing question to Court of 
Appeals for clarification 
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DEFENDANT’S MOTION FOR LEAVE TO ADDUCE SUPPLEMENTARY 

EVIDENCE TO RESOLVE FACTUAL ISSUES SUBSISTING 

UNDER COURT OF APPEALS’ MANDATE, AND OPPOSITION 

TO PLAINTIFFS? MOTION FOR ENTRY OF ORDER ON 

MANDATE, IN REGARD TO STANDING TO_ SUE 

Comes now the defendant by his attorney, the United States 
Attorney for the District of Columbia, and, in relation to pleintiffs' 
claims as to stending to sue, (A) Moves the Court, in light of the Court 
of Appeals' mandate, for leave to edduce supplementary evidence to resolve 
the remaining factual issues which still subsist in this case; and (B) 


Until such supplementary evidence has been adduced, opposes plaintiffs* 


motion for entry of order on thet mandate. In support vhereof, defendant 


avers: 
1. Under the Court of Appeals mandate, it is now incumbent 
on this Court to "resolve any remaining factual issues with respect to 
the standing to sue of the various plaintiffs" and then to enter an 
"articulated decision #4 declaring which plaintiffs (if any) have staxcing, 


and which do not." This the Court mst do (a) “in view of the factual 
contentions raised by the Secretary, challenging the substantiality of 
plaintiffs claims of injury", and (bd) pursuant to the pronouncements 

on the standing to sue issue the Court of Appeals has enunciated in the 
instemt case and in the prior cases of Mitchell v. Covington Mills, 97 
U.S. App. D.C. 165, 168, 229 F.2d 506, 509 (1955), cert. denied, 350 U.S. 


1002 (1956); cf. B. F. Goodrich Co. v. Federal Trade Commission, 93 U.S. 


App. D.C. 50,208 F.2d 829 (1953). (Slip Opinion, pp. 28-29, 32.) 

2. The constitutional "case" or "controversy" requirement, as 
articulated in these and other controlling case authorities, requires that-- 
to have proper "standing to sue" under the statutory provision involved 
here, which authorizes institution of an action for judicial review of a 
Walsh-Healey Act wage determination within ninety days of its promulgation 
by “any person adversely affected or aggrieved thereby"--a complainant 
claiming standing to sue has the burden to establish that he is suffering 
or threatened with substantial, direct ana immediate injury from the 
chaliengea wage determination. 

3. Accordingly, this Court should now authorize supplementation 
of the evidentiary record before this Cowrt as needed to determine properly 
the substantial, direct and immediate nature of the injury claimed by each 
of the plaintiffs, in order that this Court may enter an “articulated 
decision” as required by the Court of Appeals' mandate, and the Court of 
Appeals may then perform its proper appellate function on review of such 


decision. 


4, If the Court grants defendant leave to adduce the supplementary 


evidence needed to resolve the subsisting factual issues as to standing to 
sue, defendant's counsel propose to explore with plaintiffs' counsel the 
possibility of entering into e stipulation as to the supplementary facts 
as to each of the plaintiffs. 

In support hereof, defendant herewith submits a memorandum of 


points and authorities. 


/s/ DAVID C. ACHESCN 
DAVID C. ACHESCN 
United States Attorney 


/s/ CHARLES T. DUNCAN 
Assistant United States Attorney 


/s/ JOSEPH M. BANNOY 
JOSEPH M. HANNON 
Assistant United States Attorney 


/s/ GIt ZIMMERMAN 
GL amen ——SCS;7«7«; 


Assistant United States Attorney 


UNITED STATES DISTRICT COURT 
FOR ‘THE DISTRICT OF COLUMBIA 


BALDOR BLECTRIC COMPANY, et al., 


Plaintiffs, 


Washington, 
District of Columbia 


Gil Zimmerman, being duly sworn, deposes and says: 

1. I em an Assistent United States Attorney for the District 
of Columbia, and am presently in principal charge of the defense of the 
current phase of the litigation in the above-captioned case. 


2. In order to meet the requirements of Rule 56(f£), F.R.C.P. 


(42 at all applicable in the present posture of this case), I declare 


on behalf of defendant~-and to the best of my kmowledge and belief-- 
that defendant cemnot now present by counter-affidavits or other 


evidentiery means all of the facts essential to proper resolution of 


tis claim that some or all of the plaintiffs herein fail to show such 


"substential, direct and immediate" injury from the challenged Walsh- 


Healey Act minimum wage determination for the motors and generators 
industry, as would give them statutory standing to sue in this case’, 
because virtually all the information sought is within plaintiffs' 
knowledge or control, and that, accordingly, uniess the requested 
@iscovery is allowed for that purpose, it will be practically impossible 
for defendant to effectuate his rights under the Court of Appeals’ 
mandate in this cese. The Court of Appeals' mandate directs this Court 
"to resolve any remaining factual issues with respect to the standing 
to sue of the various plaintiffs-appellees, pursuant to Part IL" of 
the Court of Appeals’ opinion. 
/e/_Gil_ Zimmerman 
“Gil ZIMMERMAN SOS=~S—S 
Assistant United States Attorney 

Subscribed and sworn to before me this 
6th day of February, 1964, 


SEAL /s/Be C. Bowles 
NOTARY PUBLIC, D.C. 


My Commission Expires February 28, 1968 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BALDOR ELECTRIC COMPANY, et al., 


Plaintiffs 
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DEFENDANT'S 
OPPOSITION TO PLAINTIFFS' NEW PROPOSED 
ORDER AS TO STANDING TO SUB, FILED 


FEBRUARY 6, 196% 

Comes now the defendant by his attorney, the United States 
Attorney for the District of Columbia, and opposes plaintiffs’ new 
proposed order as to standing to sue, filed February 6, 1964. 

Defendant incorporates herein by reference the following: 

(1) Defendant's earlier Motion for Leave to Adduce Sup- 
plementary Evidence to Resolve Factual Issues Subsisting under Court 
of Appeals’ Mandate, and Opposition to Plaintiffs’ Motion for Entry 
of Order of Mandate, in Regard to Standing to Sue, together with 


Supporting Memorandum of Points and Authorities; 


(2) Defendant's Affidavit in Support of Defendant's 


Motion for Leave to Resolve Factual Issues Subsisting Under Court of 
Appeals’? Mandate, filed February 6, 1964; 


Appendix C 


(3) Defendant's Motion for Certification of Standing Question 
to Court of Appeals for Clarification of Mandate; and 

(4) Defendant's Motion for Leave to File Answer Denying Plain 
tiffs' Claims as to Standing to Sue; to Withdraw Motion for Summary | 
Judgment Insofar as It May be Deemed to Relate to the Standing to Sue 
Issue; and to Propound Interrogatories to Pleintiffs to Blicit Material 
Facts as to Standing to Sue, together with Attachments "A", "B" and "C" 
thereto, and Supplemental Memorandum in Support of Motion for Leave to 
Adduce Supplementary Evidence, etc.; Motion for Leave to File juswer 
etc.; and Motion for Certification of Stending Question to Court of : 


Appeals for Clarification of Mandate. 


In addition to the points urged and the contentions made in (1) - 


(4) above, defendant further avers: 

1. ‘he Court would err if it now were to enter Findings of Fact 
5 & 6, as proposed by plaintiffs, with regard to the standing to sue 
of plaintiffs Century Hlectrie Company, The Imperial Electric Company 
and The Marathon Electric Corporation. ‘Those proposed Findings rest 
entirely on the allegations in the complaint with respect to those 
plaintiffs. 

Allegations in the complaint cannot be availed of in this con- 
nection. It is well settled that--unlike a motion to dismiss for failure 
to state a case -- a motion to dismiss for want of jurisdiction serves 


as an appropriate means to challenge jurisdiction. Once the compleinart's 
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allegations of jurisdictional facts has been challenged by his adversary 


"in any appropriate manner”, the complainant "mst support them by com- 


petent proof.” McNutt v- General Motors Acceptance Corp-, 298 U.S. 178, 


189 (1936). "No matter how the issue is raised, whether by motion, by 
answer, or upon the Court's own initiative, the burden of proving all 
jurisdictional facts rests upon the plaintiff or person asserting that 
the Court has jurisdiction." Birmingham Post Co. v. Brown, 217 F.2d 127, 
130 (5th Cir. 1954). See Collins v. New York Central System, U.S. 
App. D.C. 3 F.2d . 7 FR. Serv. 2d 12b.22, p.5 
(December 19, 1963); Urquhart v. American-LeFrence Foamite Corp., 79 U.S. 
App. D.C. 219, 221, 1} F.2d phe, Suh, cert. denied, 323 U.S. 783 (19+). 
Since these three plaintiffs have chosen not to file affidavits, it appears 
that on the present record they clearly have failed to sustain their burden 
to show standing to sue. Hence, they should be dismissed as plaintiffs 
from this lawsuit. 
= 2. The Court would also err if it were now to enter Findings of 
Fact 7-11, es proposed by plaintiffs, with regard to the standing to sue 
of plaintiffs Baldor Electric Company, Holtzer-Cabot Corporation, Westing- 
house Electric Corporation, The Louis Allis Company and Northwestern 
Electric Company. These plaintiffs did file affidavits. But, throughout 
this litigation, defendant has consistently contended that those plaintiffs 
also lack standing to sue -- 
(a) As the record shows, at the time of original hearing in 
this case, defendant filed a motion to dismiss, challenging the juris- 


aiction of the Court, in which he contended that it did "not appear that 
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any named plaintiff is ‘adversely affected or aggrieved’ by the challenged 
wage determination within the meaning of Section 10(b) of the Walsh-Healey 
Public Contracts Act (41 U.S.C. 43a)." It was then defendant's view that -- 
as a matter of law -- it clearly appeared that all of the plaintiffs’ lacked 
standing to sue. He tased this view upon the criteria this Court (per 
Youngdahl, J.) had laid down in Allendale Co. ¥. Mitchell, 29 Labor Cases 

a 67, 735, Civil Action No. 1630-54 (not reported in Federal Supplement), 
for standing to sue in Walsh-Healey Act cases. Defendant believes he was 
then justified in relying on Allendale Co. v. Mitchell as a guiding | 
authority on the point. 

(bv) However, the Court of Appeals in its decision on the appeal 
in this case has sub silentio overruled Allendale Co. v. Mitchell (in 
critical part) by holding that "the fact that some of *** [the plaintiffs] 
*** may not previously have entered into Government contracts should not 
affect their standing." (Slip op., p.28). But, the Court of Appeals 
has nevertheless directed this Court to hear "further fran the parties 
on the question of standing", in particular, with reference to defendant's 
"Pactual contentions *** challenging the substantiality of plaintiffs" 
claims of injury." In that connection, the Court of Appeals has cited 


"Mitchell v. Covington Mills. 97 U.S. App. D.C. 165, 168, 229 F.2d 506, 


509, (1955), cert. denied, 350 U.S. 1002 (1956); cf. B. F. Goodrich Co. 


v. Federal Trade Commission, 93 U-S. App. D.C. 50, 208 F.2d 829 (1953)." 
(Slip op., p- 29.) And the Court of Appeals has further instructed this 


Court "to resolve any remining factual issues with respect to the standing 
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to sue of the various plaintiffs-eppellees." (Slip op., P- 32). It 
thus appears clear that the Court of Appeals intended that this Court 
give consideration to @efendant's contentions. Yet, plaintiffs’ pro- 
posed Findings of Fact and Conclusions of Law airily dismiss then. 
Defendant submits, such cavalier treatment of his contentions is im- 
Proper. 

(c) As @iscussed in his prior memoranda, defendant derives 
a "substantial, direct and immediate” injury criterion from the "case" 
or "controversy" requirement in Art. III, Sec. 2, of the Constitution, 
as applied in Mitchell v. Covington Mills, supra; B. F. Goodrich Co. 
v. Federal Trade Commission, supra; the opinion of the Court of Appeals 
in the present case (insofar as it actually rules on the standing-to-sue 


issue); and the other significant authorities our research has produced, 


particularly the leading case of Federal Commmication Comm. v. National 


Broadcasting Co., Inc. (KOA), 76 U.S. App. D.C. 238, akl-2he, 132 F.2d. 


545, 548-549 (1942), affirmed 319 U.S. 239 (1943). 
(a) The governing test, which defendant phrases as "sub- 

stantial, direct and immediate” injury, was described in Federal Com- 

monications Commission v- National Broadeseting Co. Inc. (KOA), supra, 

as “probable injury of a substantial character." As phrased in 

B. F. Goodrich Co. v. Federal Trade Commission, supra, that test is 


"airect and immediate “damage” in a very practical sense." Or, as put 
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by Judge Danaher in his concurring opinion in Mitchell v. Covington | 
Mills, supra, the test is that manufacturers must showy themselves “by 
direct and immediate injury to have been adversely affected or aggrieved 
by the Secretary's determination." wages less than the amount determined 
by the Secretary to be the prevailing wage *** would seem to indicate 
prim. facie at least that they have standing." The Court of Appeals 
expressly left open for further consideration the effect of "the factual 
contentions raised by the [defendant] Secretary, challenging the sub- 
stantiality of plaintiffs' claims of injury." (Slip op., p. 2) and, 

in defendant's view, the Court of Appeals' statement also leaves open 


the question whether a manufacturer must also at least show same reason- 


able prospect of being able in the immediate or near future to obtain con- 


tracts of the clases subject to the Walsh-Healey Act, in order to qualify 
under the "substantial, direct and immediate” injury criterion for standing 
prescribed by the leading case authorities. 

(g) Accordingly, this Court -- applying the proper criterion 
of "substantial, direct and immediate" injury -- should now require 
plaintiffs Baldor Electric Company, Westinghouse Electric Corporation, 
Holtzer-Cabot Corporation and Northwestern Hlectric Company to respond 
to defendant's interrogatories, in order that it may be properly deter- 
mined wheter they have standing to sue. And plaintiff the Louis Allis 
Company should be dismissed as a plaintiff from this lawsuit for failure 


+o show substantial injury from the challenged minimum wage determination. 
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to sue of the various plaintiffs-appellees." (Slip op., P- 32). It 
thus appears clear that the Court of Appeals intended that this Court 
give consideration to Gefendant's contentions. Yet, plaintiffs'* pro- 
posed Findings of Fact and Conclusions of Law airily dismiss then. 
Defendant submits, such cavalier treatment of his contentions is in- 
Proper. 

(c) As discussed in his prior memoranda, defendant derives 
a "substantial, direct and immediate" injury criterion from the "case" 
or "controversy" requirement in Art. ITI, Sec. 2, of the Constitution, 
as applied in Mitchell v. Covington Mills, supra; B. F. Goodrich Co. 
v. Federal Trade Commission, supra; the opinion of the Court of Appeals 
in the present case (insofar as it actually rules on the standing-to-sue 
issue); and the other significant authorities our research bas produced, 
particularly the leading case of Federal Communication Com. v. Netionel 
Broadcasting Co., Inc. (KOA), 76 U.S. App. D.C. 238, 2h1-2he, 132 F.2d. 
545, 548-549 (1942), affirmed 319 U.S. 239 (1943). 

(a) The governing test, which defendant phrases as "sub- 


stamtial, direct and immediate" injury, was described in Federal Com- 


moications Commission v. National Broadereting Co. Inc. (KOA), supra, 


as "probable injury of a substantial character." As phrased in 
B. F. Goodrich Co. v. Federal Trade Commission, supra, that test is 


"airect and immediate “damage” in a very practical sense." Or, as put 
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by Judge Danaher in his concurring opinion in Mitchell v. Covington : 


Mills, supra, the test is that manufacturers must show themselves "by 
direct and immediate injury to have been adversely affected or aggrieved 
by the Secretary's determination." wages less than the amount determined 
by the Secretary to be the prevailing wage *** would seem to indicate 
prim, facie at least that they have standing." The Court of Appeals 
expressly left open for further consideration the effect of "the factual 
contentions raised by the [defendant] Secretary, challenging the sub- 
stantiality of plaintiffs’ claims of injury." (Slip op., p. 20) And, 

in defendant's view, the Court of Appeals' statement also leaves open 

the question whether a manufacturer must also at least show same ehetes 
able prospect of being able in the immediate or near future to obtain con- 
tracts of the claes subject to the Walsh-Healey Act, in order to quality 
under the "substantial, direct and immediate" injury criterion for standing 
prescribed by the leading case authorities. 

(g) Accordingly, this Court -- applying the proper criterion 
of "substantial, direct and immediate” injury -- should now require 
plaintiffs Baldor Electric Company, Westinghouse Electric Corporation, 
Holtzer-Cabot Corporation and Northwestern Hlectric Company to respond 
to defendant's interrogatories, in order that it may be properly deter- 
mined wheiher they have standing to sue. And plaintiff the Louis Allis 
Campany should be dismissed as a plaintiff from this lawsuit for failure 


+o show substantial injury from the challenged minimum wage determination. 
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3. Incidentally -- in order not to be taken as acquiescing 
in certain improper statements plaintiffs have included in their pro- 
posed Findings of Fact and Conclusions of Law -- defendant also notes: 

(a) Defendant takes strong exception to plaintiffs' 
assertion (proposed Conclusion of Law No. 4) that "it would not serve 
the interests of justice” if the Court were to grant defendant's motion 
for leave to adduce the additional evidence sought in order properly to 
Getermine plaintiffs’ right to maintain the lawsuit. 

(i) Defendant is concerned here only with proper accomplish- 

ment of the primary public policy objectives of the Walsh- 

Healey Act, and proper clarification in the interest of sound 

judicial administration of the continuing standing-to-sue 

problem presented by Walsh-Healey Act judicial review cases. 

Court and agency are collaborative “instrumertalities of 

justice" in this matter. Cf. United States v. Morgan, 307 

U.S. 183, 191 (1939). As the Court of Appeals has itself 

recognized, in the instant case "it is principally the protec- 

tion of the public interest with which we are here concerned." 


(Slip op., p.32). 


(ii) Plaintiffs, on the other hand, are evidently primarily 
concerned here only with accomplishment of their own private 
ends. It remains under the Fulbright Amendment, as before, that 
"no one is forced to bid for Government contracts." Mitchell 

v. Covington Mills, supra, (Judge Danaher, concurring), 97 


U.S. App. D.C. at 170, 229 F.ad at 511. 
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(b) Defendant also strongly disputes plaintiffs’ assertion 
(proposed Conclusion of Law No. 4(a)) that "it is to be expected tht 
such compilations [as defendant seeks] would not be readily available." 
Such business data as defendant seeks may well be reasonably available 
to the large corporations that are the plaintiffs here. Compilation 
of such data may be currently serving the internal cost control purposes 


of some, if not all, the various plaintiffs here. 


(c) Defendant also deems plaintiffs' argument (proposed 


Conclusion of Law No. #(a)) in attempted rebuttal of defendant's de 
minimis contentions to be a complete non-sequitur. Of course, manufac- 
turing plants having only a “few employees" being paid below the estab- 
lished minimum wage determination would be subject to the determination, 
if they were to perform work on Goverment contracts subject to the 
Walsh-Healey Act. But the impact on such plants of having to raise 
those "few employees" wages to the established minimum may yet be so 

de minimis as to fail to qualify as "substantial, direct and immediate" 
injury. 

(a) Defendant also cannot follow the logic of plaintiffs' 
argument (proposed Conclusion of Law No. 4(b)) in rebuttal of defendant's 
"mlti-plant plaintiffs" contention. Defendant's contention does not 
seek to have the company concerned effect any "withdrawal from a market." 


All that defendant seeks is to have a multi-plant pleintiff -- in order 
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to show “substantial” impact -- make a reasonable showing of operetional 
need to channel its Govermment contracts to its plant(s) operating below 
the established minimm, e.g., in the case of Westinghouse, "what 
operational need (if any) is there for Westinghouse to have such 
[Goverment] contracts performed at its Sunnyvale, California plant, 
rather than in its six other plants?" 


/s/ David C. Acheson 
DAVID C. ACHESON 


United States Attorney 


[sf Charles T. Duncan 

CHARLES T. DUNCAN, Princi 
Assistant United States Attorney 
/s/ Joseph M. Hannon 


JOSEPH M. HANNON 
Assistant United States Attorney 


/s/ Gil Zimmerman 
GIL ZIMMERMAN 
Assistant United States Attorney 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BALDOR ELECTRIC COMPANY, et al., 


Plaintiffs 


v. Civil Action No. 3673-62 


W. WILLARD WIRTZ, 
Secretary of Labor 


Defendant 

DEFENDANT'S MOTION FOR LEAVE TO FILE ANSWER 

DENYING PLAINTIFFS' CLAIMS AS TO STANDING TO 

SUE; TO WITHDRAW MOTION FOR SUMMARY JUDGMENT 

INSOFAR AS IT MAY BE DEEMED TO RELATE TO THE 

STANDING TO SUE ISSUE; AND TO PROPOUND INTER- 

ROGATORIES TO PLAINTIFFS TO ELICIT MATERIAL 

FACTS AS TO STANDING TO SUE 

Comes now the defendant by his attorney, the United States 

Attorney for the District of Columbia, and--in light of the views 
expressed by the Court at the hearing in this cause on January 31, 1964 
--moves the Court for leave to file the answer annexed hereto as 
Attachment "A"; to withdraw the motion for summary judgment defendant 
originally filed, to the extent that it may be deemed to relate to the 
standing to sue issue; and to propound the interrogatories to plaintiffs, 


annexed hereto as Attachment "B". In support whereof, defendant avers: 


1. Defendant's counsel are of the view that the Court errs 
in concluding that in the present posture of this case defendant is 
precluded by his not having filed anansyerto the complaint, and by his 


having originally moved for summary judgment, from now adducing naterial 


Appendix D 
facts as to plaintiffs! standing te sue. See Thompson ve United States, 
2093 F.8d 67, 68 (10th Cir. 1961). Under Rule 12(h), F.R.C.P., a party 
may at any time suggest that the Court lacks jurisdiction over the 
subject matter. The defense that a complainant lecks standing to sue 
clearly goes to the jurisdictional issue whether there is ea proper 
constitutional "case" or “controversy” before the Court. A prior pleading 
or admission in the case does not estop a party from subsequently raising 
such a jurisdictionel issue. See Resnik v. Le Paz Guest Rench, 289 
F.2a 814, 816 (9th Cir. 1961); Kantor v. Comet Press Books Corp., 187 
F. Supp. 321, 322 (S.D.N.Y. 1960). And, without discovery, defendant's 


contention that some or all of the plaintiffs here lack standing to 


sue cannot properly be resolved. See Metropolitan Sanitary District, 


etc. ¥- Generel Electric Co., 208 P. Supp. 943, 949 (N.D. I11. 1962). 


2. But, to obviate the delay attendant upon a further 
appeal and another remand of the case, and to guard against the 
possibility of prejudicing defendant's position, if on the further 
appeal it were ultimately to be determined this Court's view on this 
point is correct, defendant desires to meet the requirements enunciated 
by this Court that there be an answer filed, and there be no motion by 
defendant pending before the Court for summary judgment. For this 
reason, defendant makes the instant motion for leave to file the attached 
answer, and to withdraw his motion for summary judgment, insofer as it 
may be deemed to relate to the standing to sue issue, even though he 


considers this ruling of the Court to be in error. 
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3. Since virtually all the information sought is within 
plaintiffs! knowledge or control, defendant finds it practically 
impossible to submit the necessary counter-evidence to this Court on 
the issue of standing to sue, against defendants' affidavits, without 


discovery being allowed. Accordingly, basic procedural fairness would 


seem to require that this Court now grant defendant's request for 


discovery, limited to that jurisdictional issue. See Urquhart v. 
America-LaFrance Formite Corp., 79 U.S. App. D.C. 219, 221, 14k F.2d 
542, Shh, cert. denied, 323 U.S. 783 (19%). And to effectuate his 
rights under the Court of Appeals' mandate to this Court, defendant 
must avail himself of the discovery process provided by the Federal 
Rules of Civil Procedure. Defendant again respectfully invites this 
Court's attention to those portions of the Court of Appeals' opinion 
remanding the case to this Court "with instructions to resolve any 
remaining issues as to standing to sue of the various plaintiffs- 
appellees pursuant to Part IL" of the opinion (slip.op., p- 32); to 

the Court of Appeals' indication in Part II of the opinion that the 
payment by manufacturers of “minimum wages less than the amount determined 
by the Secretary to be the prevailing minimum wage" is to be regarded 
only to the extent of "seem[ing] to indicate prima facie *** that *** 
[such manufacturers] *** have standing" [slip. op., p. 28]; and the 
Court of Appeals' further direction to this Court "in view of the 
factual contentions raised by the Secretary, challenging the sub- 
stantiality of plaintiffs' claims of injury *** [to enter] ™* an 
articulated decision *** after hearing from the parties on the question 


of standing" (slip op., pp. 28-29). 
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4. Defendant also is desirous of guarding against the 


possibility that on the appeal defendant's "motion for leave to adduce 
supplementary evidence to resolve factual issues subsisting under 
Court of Appeals' mandate" may be deemed insufficient for want of the 
actual filing of interrogatories. For this reason, defendant is 
filing the instant motion specifically for leave to propound the 


attached interrogatories to plaintiffs. 


In support hereof, defen@ant adopts by reference the 
memorandum of points and authorities previously filed in support of 
his "motion for leave to adduce supplementary evidence in support of 
motion to resolve factual issues subsisting under Court of Appeals’ 
mandate"; and in particular invites the Court's attention to the reasons 
stated therein why defendant believes "it is the imescapable judicial 
duty of the Court" here to apply in the present case to each of the 
plaintiffs the indicated "substantial, direct and immediate injury" 
criterion for determining their statutory standing to sue as "adversely 
affected" or “aggrieved" parties, to vindicate the public interest in 
having congressional enactments properly interpreted and applied. So 
that there will be no misunderstanding as to defendant's position in 
this matter, defendant herewith submits an analysis of the factual record 


as to plaintiffs' claims with respect to standing to sue, marked 


Attachment "C", and a supplemental memorandum clarifying one point 


discussed in defendant's prior memorandum. 


/s/ David C. Acheson 


DAVID C. ACHESON 
United States Attorney 


/s/ Charles T. Duncan 


CHARLES T. DUNCAN 
Assistant United States Attorney 


/s/ Joseph M. Hannon 


JOSEPH M. HANNON 
Assistant United States Attorney 


[s/f Gil Zimmerman 


GIL ZIMMERMAN 
Assistant United States Attorney 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BALDOR ELECTRIC COMPANY, et al., 
Plaintiffs , 
v. Civil Action 
No. 3673-62 
W. WILLARD WIRTZ, Secretary of Labor, 


Defendant. 


DEFENDANT'S INTERROGATORIES TO PLAINTIFFS 
BALDOR ELECTRIC COMPANY; WESTINGHOUSE 
ELECTRIC CORPORATION; HOLTZER-CABOT 
CORPORATION; AND NORTHWESTERN ELECTRIC COMPANY 


Samuel W. Morphy, Jr., Esq., and 

Edward R. Kenney, Esq. 

Donovan, Leisure, Newton & Irvine, 

Attorneys for Plaintiffs. 

Defendant hereby requests that plaintiffs Baldor Electric Company, 
Westinghouse Electric Corporation, Holtzer-Cabot Corporation and Nortuvestern 
Electric Company, each by an officer or agent competent to testify on its 
behalf, answer under cath in accordance with Rule 33, F.R.C.P., within 15 
days after the District Court grants leave to serve these interrogatories, 
the numbered questions as to each of these plaintiffs set out in "Defendant's 
Analysis of the Evidentiary Record as to Plaintiffs' Claims with respect to 
Stending to Sue and Formulation of Interrogatories to Meet Deficiencies in 
that Record", filed herewith. The said "Defendant's Analysis, etc." is 


herein incorporated by reference. 


{s/ Gil Zimmerman 


GIL ZIMMERMAN 
Assistant United States Attorney 
for the District of Columbia 
Dated: February 6, 1964 Attorney for Defendant 


{Attachment "B"} 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BALDOR ELECTRIC COMPANY, et al., 
Plaintiffs 
ve Civil Action No, 3673-62 


W. WILLARD VIRTZ, 
Secretary or Labor 


Defendant 


DEFENDANT'S ANALYSIS OF THE EVIDENTIARY 
RECORD AS TO PLAINTIFFS’ CLAIMS WITH 
RESPECT TO STATUTORY STANDING TO SUE AND 
FORMULATION OF INTERROGATORIES TO MEET 
DEFICIENCIES IN THAT RECORD 


1. The proposed Findings of Fact, Conclusions of Law 
and Order filed by plaintiffs on or about January 15, 1964 in 
effect concede that plaintiffs Bodine Electric Company, Lamb 
Electric, a Division of Ametek, Inc., and Peerless Electric 


Division of BH, X. Porter Company, Inc. do not have statutory 


standing to sue under the Court of Appeals' ruling in this 


case. The record discloses that they pay minimum wages to 


"covered" workers equal to or greater than those prescribed in 
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the challenged Walse-Healey Act minimum wage determination 


for the motors and generators industry. Hence, they should 


be dismissed as plaintiffs from this litigation. 


2. In those Proposed Findings, etc., plaintiffs also 
in effect waive the right of plaintiffs Century Electric 
Company, the imperial Electric Company, and the Marathon 
Electric Manufacturing Corporation, to support with evidence 
their claim they have statutory standing to sue. Hence, for 
present purposes, we take it those particular plaintiffs also 
concede they do not have statutory standing to sue in this 
cause, under the Court of Appeals’ ruling in the case. Ac- 
cordingly, they too should be dismissed as plaintiffs from 


this cause. 


3. Left for consideration, then, is the evidence on 
the issue of statutory standing to sue submitted in the form 
of affidavits by the remaining plaintiffs, Baldor Zlectric 
Company, Westinghouse Electric Corporation, Holtzer-—Cabot 
Corporation, Northwestern Electric Company, and the Louis 


Allis Company. The evidence submitted by these plaintiffs 


APPENDIX F 


is hereinafter analyzed in light of the "substantial, direct 
and immediate injury" criterion for statutory standing dis- 
cussed in our memorandum of points and authorities in support 
of "motion for leave to adduce supplementary evidence to re- 
solve factual issues subsisting under Court of Appeals’ 


mandate". That memorandum is incorporated herein by reference. 


(a) Baldor Electric Company 


According to the affidavit of Baldor's President: 

Baldor has two plants, one at Fort Smith, Arkansas; the other 
at St. Louis, Missouri. At the Fort Smith plant, it manufac- 
tures both "fractional and non~fractional motors." At the 

St. Louis plant, it manufactures both "fractional and non- 
fractional motors", as well as "comparably rated szenerators." 
The “non-fractional items are of relatively small size; there- 
fore, the same employees are engaged in manufacturing both 


fractional and non-fractional items." 


The affidavit further indicates: At the Fort Smith 
plant, "the average wage paid to employees engaged in the 
production of electric motors and generators *** is lower than 


the minimum wage established *** for employees in the 
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non-fractional branch of the industry," and "a large number 

of the production workers" there "are paid less than the *** 
minimum wage determination for the fractional branch of the 
industry." But at the St. Louis plant "some *** employees 
engaged in ‘covered’ jobs, such as blueprint machine operators, 
are being paid less than the minimum determined Zor the non- 
fractional branch of the industry." And "some increases" 


would be required at the latter plant. 


Ve think the averments as to the St. Louis plant are 
insufficient to sustain statutory standing to sue if our con- 
tention as to multi-plant plaintiffs (see p. 10 of our 


memorandum) is correct. If so, then answers to the following 


questions (as of the time of institution of this lawsuit) 


should be furnished by Baldor, so that a proper determination 


can be made whether it has statutory standing to sue: 


(1) If Baldor were to obtain a Government 
contract or contracts of the class covered 
by the Walsh-Healey Act, for either fraction- 
al or non-fractional motors or generators, 
what operational need (if any) is there for 
Baidor to have such contract(s) performed at 
its Fort Smith plant? Explain in detail? 
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(2) As for the St. Louis plant, how many 
blueprint machine operators and other below~- 
minimum "covered" workers (if any) are actually 
paid below the minimum rate established for 
non-fractional branch of the industry? 


Assuming there is a substantial number of such employees in- 


volved at the St. Louis plant, the following additional 
questions need be answered with respect to them (as of the 
time of institution of this lawsuit): 

(3) Of the total motors and generators 

manufactured at the St. Louis plant, what 

proportion is fractional motors and gener- 

ators, and what proportion is non-fractional 

motors and generators? 

(4) What expectation (if any) is there that 

in the immediate or near future Baldor will 

obtain a direct Government contract or contracts 

of the class covered by the Walsh-Healey Act, and, 

if so, would such contracts be expected to be for 

fractional, non-fractional, or both, motors and 
generators? 

As for Baldor's claims as to its supplying motors and 
generator preducts to commercial customers who include them 
in other finished products purchased by the Government, to 
make an informed determination as to standing, the following 
questions need be answered in that connection (as of the time 
of institution of the lawsuit): 
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(5) Which (if any) of these motors and 
generator products supplied to other 
commercial customers are subject to the 
Vaish-Healey Act wage determination 
challenged in the present litigation? 


(S) As to any such motors and generator 
products which are subject to the said 
wage determination, to what extent are 
they fractional, and to what extent non- 
fractional, in nature? 


And, as of the present time, the following question should 


be answered: 


(7) As to any such motors and generator 
products which are subject to the said wage 
determination, what is Baldor now doing 
relative to supplying such items to these 
commercial customers? 


Also in order to determine the possibly de minimis 
effect on Baldor of the established minimum rate, the following 
questions need be answered as to the St. Louis plant (as of 
the time of institution of the lawsuit): 

(S) How much less than the minimum 

established for the non-fractional branch 

of the industry is paid each below-minimun 

"covered" worker? 

(9} What is the proportion of the number 

oz the below-minimum "covered" workers, to 

the total employment at the plant? 

(10) What is the proportion of the total 


amounts paid to the belovw-minimum "covered" 
workers, to the plant's total labor costs? 
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(11) if the below-minimum "covered" 
workers were paid at the minimum rate 
established for the non-fractional branch 
of the industry, what is the proportion of 
the increased labor costs from that source, 
to the plant's total production costs? 


Furthermore, according to the affidavit of Baldor's 


President: “in recent years Baldor has on a number of oc- 
casions sought to obtain contracts to supply products within 
the motors and generators industry to agencies of the United 
States. in the main its attempts to obtain direct government 
business have not been successful. Our company intends to 


continue to seek such business in the future." 


If our contention as to the need to show "direct and 
immediate injury" (see p. 11 of our memorandum) is correct, 
then this statement would seem prima facie to rule out any 
possibility that Baldor has statutory standing to sue with 
respect to the challenged wage determination, insofar as 
direct Government business is concerned. In this conmection, 
Baldor's reply to question 4, above, and the following addi- 
tional question (as of the time of institution of the lawsuit) 


would help clarify the matter: 
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(12) If Baldor's answer to question < is 

that it does expect to obtain such direct 
Government contract(s) in the immediate 

or near future, what is Saldor's basis for 
believing that on its bid(s) it will be able 
to obtain such contract(s)? Explain in detail? 


(b) Westinghouse Electric Corporation. 


According to the affidavit of Westinghouse’ Vice- 
President: Westinghouse has seven different plants, all but 
one of which pay minimum wages at rates equal to or greater 


than the minimum rates established in the challenged wage 


determination. But these plants have "starting or hiring 


rates" for "covered" workers below the established minimum 


rates. 


It is our contention (see p. 10 of our memorandum) 
that "starting", "hiring", or "paper" rates are to be dis- 
regarded for present purposes because they carry the matter 
into the realm of the "hypothetical and remote possibility" 
of adverse effect which the Court of Appeals rejected. If 
we are correct in that contention, then the matter falls 
subject to our further contention as to multi-plant plaintiffs 


(see p. 10 of our memorandum). in that event, answers to the 
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following question (as of the time of institution of the 
lawsuit) should be furnished by Westinghouse, so that 2. 


proper determination can be made whether it has statutory 


standing to sue: 


(1) As to Government motors and generators 
contracts of the class covered by the Walsh- 
Healey Act, which Westinghouse procures, what 
operational need (if any) is there for 
Yestinghouse to have such contracts performed 
at its Sunnyvale, California plant, rather than 
jin its six other plants? Explain in detail? 


And, as to the Sunnyvale plant only (to determine the possibly 


de minimis effect of the established minimum rate): 


(2) Which minimum wage rate is applicable 
to that plant, and how much less than that 
minimum rate or rates is paid each below- 
minimum "covered" worker? 


(3) What is the proportion of the number 
of these below-minimun "covered" workers, 
to the total employment at the plant? 


(4) What is the proportion of the total 
amounts paid to these below-minimun "covered" 
workers, to the plant's total labor costs? 


(5) If these below-minimum "covered" 

workers were paid at the applicable minimum 
wage rate or rates, what is the proportion 

of the increased labor costs from that source, 
to the plant's total production costs? 
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The affidavit of Westinghouse's President indicates 
that Westinghouse currently has motors and generators con- 
tracts of the class covered by the Walsh-Healey Act, and 
"expects and intends that such government sales will continue 
to play a substantial part" in its "business operations." 


It thus appears that no further answers are required 
from Westinghouse in order to determine whether that company 
meets the applicable statutory standing to sue in this cause. 


(c) Holtzer-Cabot Corporation. 


According to the President of Holtzer-Cabot: 
Holtzer-Cabot operates a single plant. The bulk of its 
business is in fractional motors and generators. Since the 
non-fractional motors and generators Holtzer-Cabot produce 
are of “relatively small size", the same employees are 
engaged in producing both fractional and non-fractional 
motors and generators. The work force “includes employees 
in 'covered' jobs (blueprint machine operators and name- 


plate typists) who are currently being paid less than the 


Secretary*s determination for the fractional branch of the 


industry, in which Holtzer-Cabot is principally engaged." 
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Furthermore, Holtzer-Cabot has "a number of employees in 
direct production jobs who are being paid less than the : 
Secretary's determination for the non-fractional branch of 
the industry, which constitutes a smaller but significant 


portion" of Holtzer-Cabot's business. 


The affidavit aiso refers to Holtzer-Cabot's 
"starting or hiring" rates. If we are correct in the con- 


tention set forth at p. 10 of our memorandum, such "starting", 


“hiring”, or "paper" rates are to pe disregarded for purposes 


of determining statutory standing to sue. 


That leaves for consideration the possibly de minimis 
adverse effect on Holtzer-Cabot of the established minimm 
rate. To determine this, the following questions need be 
answered by Holtzer-Cabot (as of the time of institution of 
the lawsuit): 

(1) How many blueprint machine operators, 

nameplate typists, and any other below- 

minimum "covered" workers (if any) are 

actually paid below the minimum rate 

established for the fractional branch of the 

industry? 

(2) How much less than the minimum established | 


for the fractional branch of the industry is 
paid each of these below-minimum covered workers? 
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(3) What is the proportion of the number 
of these below-minimum "covered" workers, 
to the total employment at the plant? 


(4) What is the proportion of the total 
amounts paid to these below-minimum "covered" 
workers, to the plant's total labor costs? 


(5) If these below-minimum "covered" workers 

were paid at the minimum rate established for 

the fractional branch of the industry, what 

is the proportion of the increased labor 

costs from that source, to the plant's total 

production costs? 

As for the "number" of employees working in direct 
production jobs on Holtzer-Cabot's non-fractional motor and 
generator work, these same five questions need be answered 


as to them (as of the time of institution of the lawsuit) 


to determine whether the effect there is also de minimis: 


(6-10) [Same questions as 1-5. ] 


According to the affidavit of Holtzer-Cabot's 
President: “In recent years" Holtzer-Cabot has sold motors 
and generators industry products to agencies of the United 
States. In addition, the company "has had substantial sales 
in recent years of products within the motors and generators 
industry to commercial customers for inclusion in products 
purchased by the government." 
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When contracts subject to the Walsh-Healey Act are 
awarded, the procurement agency concerned normally furnishes 
defendant with a "Notice of Award." Check of such "notices 
of award" received by defendant discloses that Holtzer-Cabot 
in January, 1963 obtained a contract subject to the Walsh- 
Healey Act. While this information is not properly of record 
in this lawsuit, defendant believes he may properly take. 
official notice thereof, since it is favorable to Holtzer- 
Cabot. Accordingly, defendant concedes that Holtzer-Cabot 
does meet the test of expecting (as of the date of institution 
of the litigation in November, 1962) to bid and secure : 
Government motors and generators contract(s) in excess of 


$10,000. 


(ad) Northwestern Electric Company. 


According to the affidavit of Northwestern's President: 
Northwestern has one plant. It employs 78 employees, of whom 
60 were directly engaged in its production processes. of 
these GO "covered" workers, only one was (at the time of 
institution of the litigation) being paid below the minimum 
established by the challenged wage determination. The 
affidavit adds that “three other employees who are not 
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directly employed in production, but who may be covered by 
the determination, are employed at rates below the Secretary's 
minimum." The buik of Northwestern's business is in non- 


fractional motors and generators. 


To determine whether the impact of the established 


minimum wage rate on Northwestern is so de minimis as not to 


constitute "substantial" injury, answers need be given to the 
following questions (as of the date of institution of the 
Litigation): 

{1) As to the one "covered" worker known 

to be paid below the minimum established by 

the challenged wage determination, how much 

less than the established minimum is he paid? 

(2) As to the three workers whose "covered" 

status is in doubt, what is the nature of 

their work, and how much less than the 

established minimum are they actually paid? 

Assuming the number of these below-minimum workers, 
if "covered", is to be deemed "substantial", in relation to 
the total employment of 78 workers at the plant, the following 
questions need be answered (as of the date of institution of 
the lawsuit) in order to determine the possibiy de minimis 


effect on Northwestern of the established minimum rate: 
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(3) What is the proportion of the total 

amounts paid to the below-minimum "covered" 

workers, to the plant's total labor costs? 

In answering, assume, alternatively (a) the 

number of below-minimum "covered" workers is 

1; and (b) the number of below-minimum "covered" 

workers is 4? 

(4) If the below-mininum "covered" workers were 

paid at the minimum rate established for the non- 

fractional branch of the industry, what is the 
pronortion of the increased labor costs from this 
source, to the plant's total production costs? 

In answering, assume, alternatively (a) the number 

of below-minimum "covered" workers is 1; and (b) 

the number of below-minimun "covered" workers is 

4? 

The affidavit of Northwestern's President refers to 
the company's "starting or hiring rates". If we are correct 
in our contention (see p. 10 of our memorandum), such 
"starting", "hiring", or "paper" rates are to be disregarded 


for present purposes. 


According to the affidavit of Northwestern's Presi- 
dent: Northwestern's sales to the Government have been a 
"yital part" o2 the company’s business in recent years; in 
the past two years, such gales have constituted approximately 
30% of its total sales; and "a great many such sales have beer 
under contracts for amounts in excess of $10,000." From these 
allegations, it appears that Northwestern qualifies so far as 


"direct and Immediate" impact is concerned. 
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The Louis Allis Co. 


According to the affidavit of Louis Allis’? Vice 
President: Louis Allis has one factory. It manufactures 
only non-fractional motors and generators. The company has 
7 "covered" workers who are being paid less than the estab- 
lished minimum. "The employees include a name-plate typist 
who received twenty-three (23) cents per hour less than the 
minimum wage *** and two blueprint machine operators who re- 
ceived fourteen (14) cents per hour less than the applicable 


minimum +***," 


Louis Allis is a large company, It has 1,876 
employees, 9C2 of which are "covered" workers. (Hearing 


record tr.; Ct. of App. J.A. 163.) 


Since the affidavit fails to state the specific wage 
differential for 4 of the 7 "covered" workers who are being 
paid below the established minimum, we infer that those 4 are 
being paid at a rate closer to the established minimum wage 
rate than are the name-plate typist and the two blueprirt 
machine operators. And we conclude that, if Louis Allis had 
to raise the wages of these few employees to the established 
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minimum wage rate, the impact on its large operations would 


indeed be de minimis, and would not constitute any substan- 


tial injury. 


The affidavit of Louis Allis’ President refers to 
the company's "starting or hiring rates". Again, if we are 
correct in our contention (see p. 10 of our memorandum), such 
"starting", “hiring”, or "paper" rates are to be discesacded 


for present purposes. 


Hence, we think that on the present record the impact 
of the challenged minimum wage determination on Louis Allis’ 
business is so de minimis as to fail to constitute the sub- 
stential injury required to sustain statutory standing to sue. 
Accordingly, Louis Allis should be dismissed as a plaintiff 
from this lawsuit. 

/s/ David C. Acheson 


Vv e 
United States Attorney 


/s/ Charles T. Duncan 
A ? ncip 
Assistant United States Attorney 
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/s/ Joseph M. Hannon 


Assistant United States Attorney 


/s/ Gil Zimmerman 
Z 
Assistant United States Attorney 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BELDOR ELECTRIC COMPANY 
et el., 
Plaintiffs 


Vv. 


Civil Action No. 3673-62 


W. WILLARD VIRTZ, 
Secretcry ox Labor 


Defendant 


DEFENDANT'S 
SUPFLEMENTAL OPPOSITION TC PLAINTIFFS * 
NEW PROPOSED ORDER AS TO STANDING TO SUL, 
FILED FEBRUARY 6, 1964 


a ee 


Defendant overlooked noting one further exception 
he desires to make, in order not to be taken as acquiescing 
in improper statements plaintiffs have included in their pro- 
posed Findings of Fact and Conclusions of Lav. He also takes 
strong exception to plaintiffs' assertion (proposed Con- 
clusion of Law No. 3) thet -- 

In Ruth Elkhorn Coais, Inc. v. Mitchell, | 

101 U.S. pp. D.c. 313, B25 5d 635, oa7 (1957), 

cert. denied, 355 U.S. 953 (1958), uncontroverted 

complaint allegations essentially the same 2s 

those made here were deemed adequate to sustain 

standing when challenged by the Secretary of 

Labor (See Record on Appeal in No. 13,569, 

Joint Appendix, pages 60, 62, 34). 
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This cssertion is incorrect, for two basic reasons: 

(1) It is not true that the critical allegations 
in the Ruth Elkhorn complaint were "essentially the same 2s 
those made here” by the present plaintiffs. The complainants 
there were a group of 2pproximately 469 small bituminous coal 
producers. Their critical assertions were (a) that they 


planneé and expected “in the immediate future to produce and 


furnish cozl to be applied to" Walsh-Healey Act contracts, 


or "to bid for and obtain"Yalsa-Healey Act contracts for 
coal; (0) that "the prevailing minimum wage in the Virginia- 
Eastern Xertucky coal fields is less than the minimum pre- 
seribed in" tne wage determination; and (c) that they were 
paying minimum wages of $1.25 per hour. (Record on Appeal, 
J.A. 61-62.) The Secretary of Labor's minimum wage deter- 
mination was set at $2.245 per hour. (Id., J.A£. 53.) 
Patently, the differential was quite “substantial.” 
Moreover, as the defendant/appellee Secretary of 
Labor <cimowledged before the Court of Appeals in that case 
(Br., pp. 12-13, fn.3}, it appeared from the complaint that 
many of the complainants were “peculiarly dependent" upon 
the purchases of bituminous coal made by the Tennessee 
Valley Authority, which used a lower grade of coal for its 


operations, because they did not have "the large and 
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expensive cleaning and preparation plants" maintained by the 
larger operators to serve the open market for bituminous 
co2i. (J.£. 71.) 

No such claim o2 "substantial, direct and immediate" 
injury as was advanced by the Ruth Elkhorn complainants, is 
made here by the plaintiff companies which are not currently 


bidding on and obtaining Government motors and generztors 


contracts subject to the Walsh-Healey Act. None of these 


particular plaintiffs has made a claim of some reasonable 
prospect that in the immediate or near future it will be 

able to obtain Government motors or generators contracts in 
excess of $10,000. Defendant is seeking here to require 
these plaintiffs to make some such showing. In defendant's 
view, unless they do, they fail to establish the "substantial, 
direct and immediate" injury needed to support statutory 
standing to sue under the Walsh-Healey Act provisions. 

(2) In Ruth Elkhorn, it is true that the de- 
fendant/appellee Secretary of Labor included an affirmative 
challenge to the complainants' standing to sue in the 
answer that was filed in the District Court. (Incidentally, 
it is to be noted, the District Court granted the Secretary 
summary judgment.) But, on the appeal, that jurisdictional 


objection was abandoned, and not pressed, by the Secretary. 
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It appeared obvious that the complainant small 

coal operators would, under the particular circumstances of 
that case, suffer "substantial, direct and immediate" injury 
if they had to operate subject to the Secretary's bituminous 
coal minimum wage determination. Thus, that was never in 
issue on the appeal; the threshold question there was simply 
whether the scope of 2 statutory exemption the Secretary had 
in the administrative proceedings deemed to be inapplicable, 
could be adjudicated. The Court of Appeals held that it 
could be. And, hence, plaintiffs err in intimating that in 
Ruth Elkhorn the Court of Appeals deemed the allegations in 
the complaint "adequate to sustain standing when challenged 
by the Secretary of Labor." 


/s/ David C. Acheson 
United States Attorney 


/s/ Charles T. Duncan 


F ; cipa 
Assistant United States Attorney 
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/s/ Joseph M. Hannon 


Lssistant United States Attorney 


/s/ Gil Zimmerman 
Assistant United States £ttorney 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BALDOR ELECTRIC COMPANY, et al., 
Plaintiffs, 
v. Civil Action 
No. 3673-62 
W. WILLARD WIRTZ, Secretary of Labor, 


Defendant. 


DEFENDANT'S MOTION FOR CERTIFICATION OF 
STANDING QUESTION TO COURT OF APPEALS 
FOR CLARIFICATION OF MANDATE 

Comes now the defendant by his attorney, the United States Attorney 
for the District of Columbia, and moves the Court now to certify the standing 
question to Court of Appeals for clarification of its mandate, as set forth 
in its opinion of December 31, 1963 in this cause. In support whereof, 
defendant avers: 

1. At the hearing on January 31, 1964, this Court indicated 
doubt relative to proper application of the Court of Appeals’ mandate as 
to standing to sue, in light of the contentions advanced by defendant before 
this Court on the remand. 

2. Defendant deems it to be of continuing general importance to 
proper judicial administration, and to the Government's defense in future 
litigation involving Walsh-Healey Act wage determinations, to have worked 
out in this case a proper application of the "substantial, direct and 
immediate injury” criterion defendant believes the controlling authorities 


prescribe for determining statutory standing to sue as an "adversely affected" 
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or "aggrieved" party, to vindicate the public interest in having congres- 
sional enactments properly interpreted and applied. See, in particular, 
Federal Communications Commission v. National Broadcasting Co., Inc.(KOA), 
76 U.S. App. D.C. 238, 2k1-2h2, 132 F.2d 545, 548-549, affirmed 319 U.S. 
239 (1943). 

3. Accordingly, defendant believes it would be proper, and may 
expedite final disposition of this litigation, if this Court were now to 
certify to the Court of Appeals the points mooted in our memoranda filed with 
this Court since the remand, as to standing to sue, so that the Court of 
Appeals may clarify the governing law and thus make it possible for this 
Court properly to carry out its mandate in that regard. 

In support hereof, defendant refers the Court to its two memoranda 


in support of motion for leave to adduce supplementary evidence, etc. 


[s/ Devid C. Acheson 
DAVID C. A 


United States Attorney 


s/ Charles T. Duncan 
CHARLES T. DUNCAN, Principal 


Assistant United States Attorney 


[sf Joseph M. Hannon : 
JOSEPH M. HANN 


Assistant United States Attorney 


[s/ Gil Zimmerman 


GIL ZIMMERMAN ' 
Assistant United States Attorney 
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UNITED STATES DISTRICT COURT 
FOR ‘THE DISTRICT OF COLUMBIA 


BALDOR ELECTRIC COMPANY, et al., ) 


Plaintiffs Civil Action No. 3673-62 
Ve 
W. WILLARD WIRTZ, 
Secretary of Labor 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

ON THE STANDING TO SUE OF THE PLAINTIFFS 
FURSUANT TO THE OPINION OF THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 
CIRCUIT OF DEC. 1 NO. 1 . 


This is an action for review of an administrative determination 


by the Secretary of Labor under the Walsh-Healey Public Contracts Act 
(49 Stat. 2036-2039, 41 U.S.C. §§35-45) of prevailing minimum wages in the 
motors and generators industy (27 F.R. 10163). The case previously was 
before the Court on plaintiffs? motion for preliminary injunction, 
defendant's motion to dismiss and in the alternative for summary judgment, 
end pleintiffs' cross-motion for summary judgment. These motions were 
decided by an Order entered on April 5, 1963 which granted summary judgment 
in favor of plaintiffs and set aside defendant's minimm wage determination 
for the motors and generators industry. 

Defendant appealed to the Court of Appeals for this Circuit, and 
the Appellate Court stayed this Court's order pending final disposition 
of the appeal. 


The Court of Appeals has rendered a decision on the nerits, 
but has remanded to this Court with directions "to resolve any remaining 
factual issues with respect to the standing to sue of the various pleintiffs- 
appellees" in accordance with the test for stending enunciated in Part IT 
of their opinion; "to supplement the record by incorporating therein its 
[this Court's] findings and conclusions on the subject of standing"; and, 
42 ome or more of the plaintiffs is found to have stending to sue, to "enjoin 
the effectiveness of the Secretary's determination with respect to the entire 
industry" (W. Willerd Wirtz, Appellant v. Baldor Electric Company, et al-, 
Appellees, opinion and Order of December 31, 1963 in No. 17,770 at page 32). 

Pursuant to the remand on the question of the standing to sue of 
the plaintiffs, an informal conference with counsel for the parties was 
held at the Court's request on January 17, 1964 to ascertain the perties’ 
views with respect to appropriate disposition of this matter. Defendant's 
counsel stated at the January 17, 196% conference that the Department of 
Labor had been unable to formate its position at that time, and the con- 
ference thereupon was terminated with directions to the parties to file such 
papers as they deemed appropriate. 

Pleintiffs filed a motion on January 20, 1964 for entry of pro- 
posed findings and conclusions and e proposed order with respect to the 


stending to sue of the plaintiffs-appellees, which motion was set for hearing 


on Jamuary 31, 1964. On that day defendant served and filed a memorandum 
in opposition thereto. At the hearing on January 31, 1964 plaintiffs were 


airected to submit new proposed findings and conclusions and order with 
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respect to standing to sue which plaintiffs did on Feb. 6, 1964. Thereafter 


on February 11 and 13, 1964, defendant filed additional opposition to said 


pronosed findings, conclusions and order. 


This Court now makes the following: 
FINDINGS OF FACT 


1. All eleven of the plaintiffs-appellees are manufacturers of 
electric motors and generators and are engaged in the industry to which 
defendant's minimum wage determination applies (Complaint, par. 3, Joint 
Appendix, page 4; Supplementel Statement of Material Facts, par. 10 Joint 
Appendix, page 59). 

2. Agencies of the United States annually purchase motors and 
generators in total dollar amounts exceeding ninety million dollars: 
($90,000,000) under contracts subject to the requirements of the Walsh- 
Healey Public Contracts Act (Complaint, par. 8, Joint Appendix, page 6). 
All eleven of the plaintiffs-appellees intend and expect to submit bids for 
Sale of motors and generators to agencies of the United States, and all 
desire to be eligible to submit bids for contracts subject to the require- 
ments of the Walsh-Healey Public Contracts Act (Complaint, par. 16, Joint 
Appendix page 9). 

3. Defendant's minimum wage determination requires panitactaters: 


including plaintiffs-appellees, who enter into contracts subject to the 


requirements of the Walsh-Healey Public Contracts Act for motors and 
generators to pay not less then $1.48 per hour to all persons engaged in the 
manufacture or furnishing of fractional horsepower motors and generators 


end not less than $1.73 per hour to all persons engaged in the manufacture 


or furnishing of nonfractional horsepower motors and generetors (Minimum 
Wage Determination for the Motors and Generators Industry, 4l C.P.R. 
§50-202.29, Joint Appendix, pages 15-16; Complaint, per. 7, Joint Appendi--, 
page 5). 

4. Plaintiffs-gppellees Bodine Electric Company, Lemb Electric 
Company, a Division of Ametek, Inc. and Peerless Electric Division of #. K. 
Porter Company, Inc. pay minimum wages equal to or greater than those 
prescribed by the Secretary of Labor in his determination for this industry 
(Complaint, par. 20, Joint Appendix, page 10). The only allegation of 
injury to these companies is the contention that the general level of wages 
in the industry will rise as a result of the Secretary's minimum wage 
determination, and that they will be forced to compete for labor in a 
higher cost market (Complaint, par. 20, Joint Appendix, pages 10-11). 

5. Plaintiffs-appellees Century Electric Company, The Imperial 
Electric Compeny and the Marathon Electric Manufacturing Corporation allege 
inthe complaint that they pay minimum wages less than those found by the 
Secretary to be the prevailing minimms and that they would be required to 


increase the minimum wages they pay in order to comply with the Secretary's 


determination (Complaint, pars. 17, 19, Joint Appendix, pages 9-10). These 
three pleintiffs-appellees have not, however, submttted any affidavits or 
other facts in support of their allegations, despite the defendant's 
jurisdictional challenge in his motion to dismiss and in the alternative 


for summary judgment filed February 1, 1963. 


A-50 


Appendix I 


6. Plaintiff-appellee Baldor Electric Company has established 
that: it manufactures and sells both fractional end non-fractional horee- 
power motors and generators; its employees ere subject to the Secretary's 
minimm wages for both branches of the industry since the same employees 
produce both fractional and non-fractional horsepower items; at one of its 
manufacturing plants the average wage paid to production employees is less 
than the non-fractional minimum of $1.73 pek hour, and a large number of 
these employees are peid less than the fractional minimm of $1.48 per 


hour; and at its other plant some employees are paid less than the non- 


fractional minimm wage determined by defendant (Bellman Affidavit, par. 3, 


Joint Appendix, pages 30-32). In recent years Baldor has sought to obtain 
government contracts for motors and generators (Baliman Aftiaavit, par. 6, 
Joint Appendix, page 31). However, if the company were required to comply 
with the Secretary's minimum wage determination, Baldor would have to 
increase wages paid to a majority of employees at its Fort Smith, Arkansas 
plant and to some of the employees at its St. Louis pleat, which would 
result in a serious threat to the company's economic survival (Be21man 
Affidavit, par. 4, Joint Appendix, page 31). 

7. Plaintiff-appellee Holtzer-Cabot Corporation manufactures and 
sells fractional and non-fractional horsepower motors and generators (Frost 
Affidavit, per. 2, Joint Appendix, page 37). The same employees at 
Holtzer-Cabot's only plent are engaged in producing both fractional and 
non-fractional horsepower items and are subject to the Secretary's minimum 


wage determinations for both branches of the industry; the company employs 


ASL 


blueprint machine operators and name-plete typists who ere peid less than 
the Secretary's minimm wage determination for the fractionel horsepower 
branch and a number of direct production employees who are paid less than 
the minimum wage for the non-fractional branch of the industry (Frost 
Affidavit, par. 3, Joint Appendix, page 37). If Holtzer-Cabot were 
vequired to comply with the minimum wage rates specified by defendant, it 


would have to pay increased wages of as much as twenty-three (23) cents 


per hour to meet the Secretary's minimum for the fractional horsepower 
branch and fifty (50) cents per hour to meet the Secretary's minimm for 
the non-fractional horsepower branch; these increases probably would result 
in en upward revision of rates for mst other employees, since increases 

" 4n minimum wage rates affect the entire wage structure of this company 
(Frost Affidavit, per. 5, Joint Appendix, page 38). Compliance with the 
minimum determined by the Secretary for the non-fractional branch of the 
industry would nullify the wage rates specified for four of the labor 
grades for production employees contained in the company's labor contract 
(Frost Affidavit, par. k, Joint Appendix, paees 37-38). In the past 
Holtzer-Cabot has sold motors and generators to agencies of the United 
States under contracts subject to the Walsh-Healey Act (Frost Affidavit, 
par. 7, Joint Appendix, pages 38-39). loss of sales for federal agencies 
would have grave end immediate economic consequences for this company (Frost 
Affidavit, par. 8, Joint appendix, page 39). 

8. Plaintiff-appellee Westinghouse Electric Corporation manu- 

factures fractional and non-fractional horsepower motors and generators at 
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seven locations in the United States; at each location it has starting 
rates for employees to whom defendant's minimum wage determination applies 
thet are below the applicable minimum specified in the Secretary's deter- 
mination; increases in these starting rates for newly-hired employees would 


disturb pay differentials established as a result of collective bargaining 


with labor organizations end would create labor unrest (Blasier Affidavit, 


per. 3, Joint Appendix, page 35). Additionally, Westinghouse pays eighty- 
three (82) employees at one of its plants less than the applicable minimm 


weg? reqtired by defendant's determination (Blasier Affidavit, per. 4, 

Joint Appendix, pages 35-36). Increases in starting rates and increases 

in pay to persons presemtly employed by Westinghouse could affect the entire 
salary structure and result in increased vages for other employees (Blasier 
Affidavit, par. 5, Joint Appendix, page 36). In recent years Westinghouse 
hes manufactured products of this industry at four of its plants for sale 

to agencies of the United States under coutracts subject to the Walsh-Healey 
Act; among its plants that have supplied motors and generators to federal 
agencies is the installation with eighty-three (83) employees who receive 
less than the Secretary's minimum; loss of sales of motors and generators to 
agencies of the United States would have immediate economic consequences 

for the company (Blasier Affidavit, par. 6, Joint Appendix, pege 36). 

9. Plaintiff-appellee The Louis Allis Co. manufactures non- 
fractional horsepower motors and generators (Skidmore Affidavit, par. 2, 
Joint Appendix, page 42). At its only factory, it pays seven (7) employees 
less than the minimm determined by defendant for the non-fractional branca 
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of the industry. Were Louis Allis required to comply with the Secretary's 
determination, it would have to increase wages for one employee by twenty- 


three (23) cents per hour end for two other employees by fourteen (4) 


cents per hour (Skidmore Affidavit, par. 3, Joint Appendix, pege he). 
Aaditionally, the company has starting wage rates for positions that would 
be affected by the Secretary's determination which are twenty-three (23) 
cents per hour below the minimum wage specified for the non-fractional 
branch of the industry (Skidmore Affidavit, par. 4, Joint Appendix, pages ko- 
43). If Lowis Allis were required to reise its wages paid and its starting 
rates by as much as twenty-three (23) cents per hours, it is probable that 
it also would be required to increase wages of other employees who are 
paid more than the prescribed minimum (Skidmore Affidavit, par. 5, Joint 
Appendix, page 43). In the pest few years, as much as ten per cent (20%) 
of the company's total sales has been to agencies of the United States, 
and many of these sales were under contracts subject to the Walsh-Healey 
Act; Louis Allis was actively engaged in the manufacture of motors and 
generators for the federal government when this action was initiated (Skid- 
more Affidavit, peragraphs 7-8, Joint Appendix, pages 43-4k). Loss of sales 
to agencies of the United States would have grave and immediate economic 
consequences for Louis Allis. (Skidmore Affidavit, par. 8, Joint Appendix, 
page 44.) 

10. Plaintiff-appellee Northwestern Electric Company has 
established thet it manufactures fractional and non-fractional horsepower 
motors and generators at a single location (Martin Affidavit, peragraphs 2-3, 
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Joint Appendix, page 40). One of Northwestern's sixty production workers 
is paid less than the applicable rate determined by the Secretary to be 

the prevetling minimm vage (Martin Affidavit, par. 3, Joint Appendix, 

page 40). Additionally, the company's starting wage rates for new workers 
in a variety of production jobs are from fifteen (15) to twenty-one (21) 
cents per hours below the minimm prescribed by defendant (Martin Affidavit, 
par. 4, Joint Appendix, page 40). ‘Increases of up to twenty-one (21) cents 
en hour in starting wage rates probably would require additional 4nereases 
in wages paid to other persons above the minimum specified for the non- 
fractional horsepover branch of the industry (Martin Affidavit, per. 5, 
Joint Appendix, page 40). In the past two years, approximately thirty per 
cent (30%) of Northwestern's total sales has been to agencies of the United 
States, and these sales primarily have been of non-fractisonal horsepower 
items under contracts subject to the Walsh-Healey Act; Northwestern bids 

in response to invitations by the federal government on an average of twice 
a month, and loss of sales to federal agencies would have grave uni in- 


mediate economic consequences to the company (Martin Affidavit, paragraphs 7- 


8, Joint Appendix, page 41). 


CONCLUSIONS OF LAW : 


1. Standing to challenge the lawfulness of a minimm wage 


determination under the Walsh-Healey Public Contracts Act is not vested in 
every manufacturer of products covered by the wage determination. Secvicuw 


10(b) of the Walsh-Heailey Act, 41 U.S.C. §43a(b), requires a showing that 
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Ore is “adversely affected or aggrieved" by the wage determination in order 
to obtain court review. W. Willard Wirtz v. Baldor Electric Co., et al., 
No. 17,770 D.C. Cir., opinion of Dec. 32, 1963 at page 2h. 

2. The issue of standing must be resolved in the light of the 
particular facts and circumstances pertaining to those seeking to challeng= 
the minimum wage determination and of the intendment of Section 10(b) of the 
Welsh-Healey Act, 41 U.S.C. §$43a(b), to bestow litigadle rigkts upon those 
adversely affected or aggrieved by arbitrary action of the Secretary of 
Labor. 98 Cong. Rec.pp. 6246, 6530, 6531. W. Willard Wirtz v. Baldor 
Electric Co., et_al., supra, at page 27. 

3. Plaintiffs-appellees Bodine Electric Company, Lamb Electric 
Company, a Division of Ametek, Inc. and Peerless Electric Division of H. X. 
Porter Company, Inc. are not adversely affected or aggrieved by the con- 
tested determination and have no standing to ow 

4. Pleintiffs-appellees Century Electric Company, The Irperial 
Electric Company and the Marathon Electric Manufacturing Corporatioa have 
failed to establish that they are adversely affected or aggrieved. There- 
fore, they have no standing to sue. 

5. This court concludes from paragraphs 6, 7, 8, 9 and 10 of the 


Findings of Fact herein that plaintiffs-appellees Baldor Electric Company, 


z/ These companies pay all affected employees wages equal to or greater than 
those prescribed by the Secretary of Labor, and the immediate impact of the 
Secretary's determination apparently would benefit their competitive positions 
by raising the costs of their competitors. W. Willard Wirtz v. baldor 
Electric Co., et al, supra, at page 28. 
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Holtzer-Cabot Corporation, Westinghouse Electric Corporation, The Louis 
Allis Company and the Northwestern Electric Company are adversely affected 
within the meaning of Section 10(b) of the Walsh-Healey Contracts Act, 41 
U.S.C. §43a(b), and have standing to sue. Specifically, the court concludes 
that said plaintiffs-appellees are manufacturers of electric motors and 
generators and are engaged in the industry to which the challenged wage 
determination of defendant applies; that electric motors and generators 
are purchased or are to be purchased by the United States government; that 
the said plaintiff-appellees pay wages to “covered employees" which are 
less than the minimum wages specified in the wage determination of defend- 
ent; that the effect of the wage determination considered with the Walsh- 
Healey Act is to require plaintiffs-appellees, in any contract they might 
make with the government to manufacture electric motors and generators in 
an amount exceeding $10,000, to stipulate to pay not less than the deter- 
mined minimum wages to persons plaintiffs-appellees employ in manufecturing 
these articles, and hence that the said plaintiffs-appellees are adversely 
affected, and have standing to contest the validity of defendant's wage 
determination. Ruth Elkhorn Coals v. Mitchell, 101 U.S. App. D.C. 313, 2h8 
F.2d 635, cert. denied, 355 U.S. 953. 


/s/ SET SHELTON MATTHEWS 
ee ee 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMGIA 
BALDOR ELECTRIC COMPANY 
BODINE ELECTRIC COMPANY 
CENTURY ELECTRIC COMPARY 
HOLTZER-CABOT CORPORATION 
THE IMPERIAL ELECTRIC COMPANY 


LAMB ELECTRIC, A Division of 
AMETEK, INC. 


THE LOUIS ALLIS COMPANY 


‘THE MARATHON ELECTRIC MANUFACTURING 
CORPORATION 


NORTHWESTERN ELECTRIC COMPANY 


PEERLESS ELECTRIC, Division, 
H. K. PORTER COMPANY, INC. 


WESTINGHOUSE ELECTRIC CORPORATION; 
on behalf of themselves and all others 
similarly situated, 


ve Civil Action 
No. 3673-62 
W. WILLARD WIRTZ, Secretary of Lebor, ; 


ORDER 


Findings of Fact and Conclusions of Law as to plaintiffs’ standing 


to sue having been entered herein pursuant to the rerend of this case to tis 


A-58 


court by the United States Court of Appeals (W. Willerd Wirtz, Appellant, 
v. Baldor Electric Co., et al., Appellees, No. 17,770, Dec. 31, 1963), and 


this court having found that plaintiffs Baldor Electric Company, Holtzer- 


Cabot Corporation, Westinghouse Electric Corporation, The Louis Allis 


Company end Northwestern Electric Company have standing to sue and that the 
remaining plaintiffs do not have such standing, it is by the court this 23th 


day of February 1964: 


ORDERED: 

1. The actions initiated by plaintiffs Baldor Electric Company, 
Holtzer-Cabot Corporation, Westinghouse Electric Corporation, The Louis 
Allis Company end Northwestern Electric Company are to stand but the actions 
initiated by the remaining plaintiffs are dismissed. 

2. Defendant's determination of prevailing minimum wages in the 
motors and generators industry, as published on October 17, 1962 at 
page 10163 of the Federal Register (27 F.R. 10163), is null and void and cf 
no legal effect. 

3. Defendant, his successors in office, and his and their agents 
and representatives, are hereby enjoined from enforcing or attempting to 
enforce said determination in any manner and with respect to any member or 
the motors and generators industry. 

4, Defendant, within thirty (30) days following a final 
disposition of the appeal by the United States Court of Appeals, shall cause 


to be published in the Federal Register of the United States a copy of 
this Order (but not of the Findings of Fact or Conclusions of Law in 
connection therewith). 

5. Pursuant to Order by the Court of Appeals, this Order is 
stayed pending final disposition of the appeal by that court. 


/s/ BORNTTA SHELTON MATTHEWS 
“=— eC DiGee 1 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BALDOR ELECTRIC COMPANY, et al., 


Plaintiffs 
ve Civil Action No. 3673-62 


W. WILLARD WIRTZ, 
Secretary of Labor, 


ORDER DENYING (1) DEFENDANT'S MOTION FILED 

JANUARY 31, 1964 FOR L8AVE TO ADDUCE 

SUPPLEMENTARY EVIDENCE AND (2) DEFENDANT'S 

MOTION FILED FEBRUARY 6, 196% FOR LEAVE TO 

FILE ANSWER TO THE COMPLAINT, TO WITHDRAW 

MOTION FOR SUMMARY JUDGMENT AND TO PROPOUND 

INTERROGATORIES TO PLAINTIFFS 

Upon consideration of defendant's motion filed January 31, 196% 

for leave to adduce supplementary evidence by propounding proposed’ in- 
terrogatories to plaintiffs, and of defendant's motion filed February 6; 
1964 for leave to file an answer to the complaint, to withdraw his motion 
for summary judgment, and to propound specified interrogatories to plaintiffs, 
and of plaintiffs' opposition to said motions, and it appearing to the 
Court that pending appellate review of this case the status quo should be 
maintained and not altered except as contemplated in the opinion of the 
reviewing court on remand, and hence that the defendant should not now be 
granted leave to file an answer to the complaint of the plaintiffs nor to 
withdraw his motion for summary judgment, end it further appearing to the 


Court that the interrogatories sought to be propounded by the defendant to 


the plaintiffs are unnecessary for the purposes of the remand (*) and, if 
allowed, would likely prolong this Mitigation unduly and, because of their 
nature, would probably be productive only of information of doubtful or 


remote relevancy to the issues to be resolved; therefore, it is by the 
Court this 27th day of February 1964: 


ORDERED, That the said motions be and they are hereby denied. 


/s/ SORATEA SEEN MATTHEWS 
— > Wipes 


(#) The interrogatories contemplated by the defendant's motion of 
January 31, 196, are set forth on page 10 of his points and authorities in 
support of that motion. The interrogatories contemplated by the defendant's 
motion of February 6, 1964, are set forth in Attachment "C” to that motion. 

The views of plaintiffs with respect to the first mentioned motion 
are incorporated on pages 12, 12, 13 and 1k of "Plaintiffs' Memorandum 
Setting Forth Proposed Findings of Fact and Conclusions of Law..." filed 
February 11, 1964, in a memorandum entitled "Plaintiffs' Memorandum in 
Opposition to Defendant"s Motions: For Leave to Answer Camplaint, For Leave 
to Withdraw Motion for Summary Judgment, For Leave to Propound Interroga- 
tories, and For Certification of Standing Question to Court of Appeals.” 


BALDOR ELECTRIC COMPANY, et al., 
Plaintiffs 
ve 
W. WILLARD WIRTZ, Secretary of Labor, 
Defendant 


ORDER DENYING MOTION OF DEFENDANT 

FOR CERTIFICATION OF STANDING 

QUESTION TO COURT OF APPEALS FOR 

CLARIFICATION 

Upon consideration of the motion of defendant filed herein 

February 6, 1964 for Certification to the United States Court of Appeals 
of the question of standing to sue for clarification of its mandate and 
of the governing law, and of the opposition of plaintiffs thereto filed 
herein February 11, 1964, it is by the Court this day of: 


February 1964: 


ORDERED, Theat the seid motion be and it is hereby dented.: 


/s/ BORNTTA SHELTON MATTHEWS 
— FUDGE 


